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i? has been generally understood that the major airlines of the world 
have continued in recent years to depend on public aid, but few 
attempts have been made since the end of World War II to inquire 
comprehensively into the forms and amounts of such aid.?_ The inter- 


est of the Senate Committee on Interstate and Foreign Commerce in 
the problem of separation of subsidy from United States air mail pay- 
ments led it to engage, in April 1951, the services of Aviation Advisory 
Service to make a study of the subsidies and other public aid received 
by eleven major foreign airlines.’ It is not for the writer, who was 
associated with Aviation Advisory Service in this project, to pass judg- 
ment on the success with which the task was accomplished. The study 
undoubtedly revealed many facts not previously generally known or 
appreciated in this country. It is important to realize, however, that 
no inquiry into this problem conducted over a limited period of time 
and with limited facilities can be expected to uncover all the relevant 
facts or to produce results which may be considered as definite for all 
purposes. The many difficulties that encounter the investigator in this 
field may be roughly grouped into three categories: 





1 This article is based largely though not exclusively on the data presented in 
“Report on Subsidy Policies of Foreign Airlines” (hereafter cited as “Subsidy 
Policies”) by Aviation Advisory Service, printed in Separation of Air Mail Pay 
from Subsidy, Hearings on S. 436 ... before the Committee on Interstate and 
Foreign Commerce, U.S. Senate, 82nd Congress, 1st session, Part 2, pp. 781-872, 
where much additional information will be found, and on the sources there used. 

2See, however, Cooper, Government Financial Aid to Foreign Air Carriers, 
Public Affairs Bulletin No. 87, October 1950, Legislative Reference Service, The 
Library of Congress. 

8 Aerolineas Argentinas, Air France, British European Overseas Corporation 
(BEA), British Overseas Airways Corporation (BOAC), KLM Royal Dutch 
Airlines, Linea Aeropostal Venezolana (LAV), Panair do Brasil, SABENA, 
er Airlines System (SAS), Swissair, and Trans-Canada Air Lines 
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(1) Deliberate secrecy. The significance of this factor varies from 
country to country, but it is nowhere entirely absent. It is less impor- 
tant in the democratically governed nations of Western Europe and 
North America than in most other parts of the world. 

(2) Character of published sources. Even where there is no delib- 
erate effort to hide the facts, much information is published, if at all, 
only in government and company documents which are difficult to 
obtain outside of the country of publication, inadequately indexed or 
identified, and soon out of print. Even if he successfully surmounts 
the linguistic barrier, which is often a definite though not insuperable 
obstacle to full understanding, the investigator is likely to find him- 
self in the midst of a chaotic mass of budgetary and other legislation, 
decrees, orders, regulations, notices, parliamentary debates and com- 
mittee reports, appropriation accounts, administrative agency publica- 
tions, company reports and releases, authoritative but unofficial (or 
semiofficial) articles, printed interviews with government or company 
officials, and the like, from which bits of valuable information may 
have to be extracted through page-by-page scrutiny and then pieced 
together like a jig-saw puzzle.* There is never a certainty that all possi- 
ble sources have been found and exhausted. Furthermore, the unwary 
investigator may fall into the trap of differences in accounting, budg- 
etary and operating practices. Perhaps most important is the fact that 
published documents cannot be depended upon adequately to portray 
all the innumerable advantages that an airline may derive from a close 
working association with its government. 

(3) Uncertainties of definition and identification of the subsidy 
element. These uncertainties are intrinsic in the problem, and would 
remain to plague the investigator even if he had ready access to all the 
information normally available to government officials in the countries 
concerned. They increase in range as he moves from the more direct 
to the less direct forms of government aid. Even in cases of so-called 
“direct subsidy,” however, there is room for uncertainty as to the sig- 
nificance of such offsetting factors as preferential treatment of mail and 
government passengers and cargoes, government participation in the 
making of company policies, and provisions for the recapture of sub- 
sidies out of future profits. The difficulties inherent in the attempts to 
segregate the subsidy element in mail payments are familiar to most 
readers of this Journal.’ Perhaps the greatest of all are uncertainties 
encountered in defining and segregating the subsidy element in such 
forms of “indirect aid’ as construction and maintenance of airports 
and other ground facilities, and expenditures for the development of 
new types of flight equipment. In an intermediate position, in this 





4The work of Aviation Advisory Service was greatly facilitated in this re- 
spect by the cooperation of United States Government agencies and other public 
= _— organizations, and by the material collected in Europe by Mr. Selig 
tschul. 
5 See, in this connection, Separation of Air Mail Pay from Subsidy, Senate 
Report No. 629, 82nd Congress, 1st session (reprinted in abridged form in this 
Journal, Summer 1951, p. 320), and the Hearings cited supra, n. 1. 
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respect, are such forms of aid as investment of public funds in air 
transport enterprises, guarantees of airline borrowings, and sale to 
airlines of surplus equipment at nominal or below-cost prices. ‘The 
benefits derived by the airlines from some forms of public aid, further- 
more, cannot be easily broken down year by year. 

No attempt will be made here to present an extensive theoretical 
analysis of the problems of definition and segregation of the subsidy ele- 
ments in the various forms of public aid to carriers. The concept of 
“subsidy”’ is elusive. It is possible to regard most forms of public aid as 
simply payments for services rendered by the carrier to the community 
which would otherwise remain unperformed. It is believed useful, how- 
ever, before presenting the data country by country, to summarize here 
the principal forms in which such aid is given, or may be suspected to 
be given, to the airlines covered in the study made by Aviation Ad- 
visory Service. 


Forms OF Pusiic AIp 


(1) Direct subsidy. This is the form of public aid which generally 
presents the least difficulty to the investigator. Outright or contingently 
repayable grants of money have been regularly or occasionally made in 
recent years by governments to their national airlines in all of the 
countries studied. Such grants are typically designed to cover all or a 
part of the operating losses of the airline. Sometimes they are given 
specifically in return for the operation of services on certain routes. 


(2) Mail payments. Most of the major foreign airlines are paid for 
the carriage of international mails by their governments on a straight 
ton-mileage basis at rates equal to or lower than the rates established 
by the Universal Postal Union for payments for similar services per- 
formed by airlines of other countries. Aviation Advisory Service pro- 
ceeded on the assumption that mail payments at these rates contain 
no subsidy element. This assumption, though not unchallengeable, 
seemed to be reasonably adequate for purposes of the inquiry,® but the 
significant data on mail revenues of the airlines studied were collected 
and presented. 


(3) Capital investment. In all of the countries studied except Bra- 
zil the governments have supplied all or a part of the basic capital 
requirements of their major national airlines through investment in 
stock or otherwise. Many governments have supplied funds to their 
airlines through short-term or long-term loans and have facilitated the 
raising of money by guarantees of borrowings from private sources. 
Owing to difficulties of repayment, many such loans and guarantees 
have been converted into equity capital. The magnitude of the ele- 





®On UPU rates see “Limited Factual Study Relating to Mail Payment and 
Subsidy Proposals for International Air Mail” by Aircraft Consulting Service, 
printed in Separation of Air Mail Pay from Subsidy, Hearings, supra, n. 1, pp. 
895-913; ibid., Parts 1 and 2, pp. 540, 599-620, 644-647, 659-671, 678-686, 752, 
761-764, 773, 933-939; Senate Report No. 629, supra, n. 5, pp. 31-37; International 
Civil Aviation Organization, Air Mail Study, Doc. 5348-AT/654, April 1948; 
Briend, “International Airmail,” JATA Bulletin, No. 13, p. 34 (June 1951). 
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ment of subsidy contained in all such forms of investment depends on 
the terms on which capital would otherwise be available to the airlines. 
In many cases, private capital could not be raised at all without govern- 
ment backing.’? Losses incurred by governments as a result of invest- 
ments in airlines may be regarded as a form of direct subsidy. Capital 
gains or profits distributed to governments, on the other hand, may be 
regarded as offsets to the subsidy element. 

(4) Provision of equipment. Many airlines have benefited by 
operating equipment made available by their governments free of 
charge or at below-cost prices. Additional benefits may have accrued 
to some airlines (principally BOAC, BEA and Air France) from gov- 
ernment expenditures for the development of new types of aircraft, 
but such benefits may have been substantially offset by restrictions 
upon the airlines’ freedom of choice of equipment. 

(5) Training .of personnel. Many airlines have profited in some 
degree from government programs for the training of aviation person- 
nel. In France, the Government specifically underwrote for four years 
the expenses of training flight personnel for Air France; in most other 
countries, government training programs have been less directly de- 
signed to benefit commercial aviation, but the airlines have been able 
to benefit by the existence of pools of personnel trained in the military 
services and possibly by government-sponsored primary training. 

(6) Tax exemptions. Most of the airlines studied enjoy some tax 
exemptions. The importance of this form of aid varies widely and is 
usually difficult to determine without specialized studies of the tax 
systems of the countries concerned and of the beneficiaries’ books. 

(7) Special favors. National airlines often enjoy a preferential 
position with respect to the award of government contracts and the 
transportation of government officials and cargo. They may also have 
special advantages in operating ground services used by other air car- 
riers. Such advantages need not involve expenditures of money by the 
governments concerned, and are not to be regarded as subsidies, but 
they nonetheless operate as a form of aid to the national airlines. 

(8) Ground facilities. In all countries public funds in varying 
amounts are expended for the development, maintenance and opera- 
tion of airports, aids to navigation and other ground facilities used by 
airlines. Since such facilities generally serve not only the national air- 
line, but also other commercial operators, private fliers, and military 
aircraft, it is virtually impossible to segregate the subsidy element hid- 
den in them. Figures of government expenditures for such facilities, 
and of payments recovered from the airlines using them, may give, 
however, at least a rough idea of the magnitude of the element of pub- 
lic aid involved. 

(9) Effect of foreign exchange controls. National airlines not in- 
frequently derive incidental benefits from the currency controls en- 





7In Venezuela, even a government guarantee did not suffice to assure suc- 
cess for a bond issue attempted to be floated by LAV. See infra (Part II). 
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forced by their governments and designed primarily to conserve foreign 
exchange. Such benefits are of course not to be regarded as subsidies, 
since they do not involve any expenditures of public funds and nor- 
mally strengthen rather than weaken the financial position of the 
governments concerned. They may, nevertheless, confer significant 
competitive advantages on the national airlines and thus operate as a 
form of aid to them. 

The operations of many of the major foreign airlines have been 
facilitated in recent years not only by aid received from their own 
governments, but also by dollar grants made available by the United 
States for the purchase of equipment under the European Recovery 
Program and by dollar loans from the Export-Import Bank of Wash- 
ington. It may be noted that the airlines benefited by ECA dollar 
grants have been required to deposit equivalent amounts in local cur- 
rencies with counterpart funds; ECA aid is not, therefore, directly 
reflected in the financial statements of the airlines concerned. In some 
instances, counterpart funds have in turn been used ‘or local projects 
of benefit to commercial aviation, such as airport construction. 


Caution is essential in attempting to interpret the data on subsidies 
and other forms of public aid here presented. Since the subsidy ele- 
ment in many such forms cannot be precisely determined or related to 
specific years, comparisons of the extent to which the various airlines 
are “‘self-supporting”’ in terms of ratios of direct subsidies to commercial 
revenues may be very misleading. This is also true of comparisons in 
terms of direct subsidies per plane-mile or ton-mile. An additional 
obstacle to valid comparison is the artificiality of many exchange rates 
and their frequent fluctuation. Conversion of subsidy figures into a 
single monetary standard such as the United States dollar often cannot 
be accomplished without distorting the values symbolized by such fig- 
ures. Fluctuations in the values of particular currencies, furthermore, 
are an impediment to the ascertainment of trends. 


THE UNITED KINGDOM 


There are at present two “chosen instruments” of British air trans- 
port policy — British Overseas Airways Corporation (BOAC) and 
British European Airways Corporation (BEA). Together with British 
South American Airways Corporation (BSAA), which was merged 
with BOAC in i949, these entities are commonly referred to as “the 
Corporations”. BOAC, the oldest of the three, was set up on April I, 
1940, under the terms of the British Overseas Airways Act, 1939,° as 
successor to the largely privately-owned Imperial Airways. Ltd., and 
British Airways, Ltd.® The new Corporation was an offspring not of vis- 
ionary Socialist doctrine but of the desire of the Tory cabinet of Neville 
Chamberlain to have an airline in the management of which the na- 





82 & 8 Geo. 6, c.61. 
®¥For prewar developments see Lissitzyn, International Air Transport and 
National Policy (1942), 109-112, 167-174. 
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tional interest would be put ahead of commercial considerations. The 
two other Corporations were set up on similar lines by the Labor Gov- 
ernment on August 1, 1946, under the provisions of the Civil Aviation 
Act, 1946.1° BEA succeeded to the British European Airways division 
of BOAC and also took over, as of February 1, 1947, the services of 
small privately-owned domestic operators the most important of which 
had formed during the War the Associated Airways Joint Committee. 
BSAA inherited the nascent organization of privately-owned British 
South American Airways, Ltd. Each of the surviving two Corporations 
has several operating subsidiaries as well as interests in other companies. 
Some small privately-owned carriers are “associated” with BEA for the 
purpose of operating certain domestic services. 

The Corporations consist of from 5 to 11 members appointed by 
the Minister of Civil Aviation, and are required to follow directions 
of a general character given by the Minister. They are classed in Brit- 
ish legal terminology as “public corporations’ and are expected to 
operate “national interest” routes even if the latter are commercially 
unprofitable. 

Like their major prewar predecessors, the Corporations have needed 
and received much public aid in various forms. According to an un- 
official but authoritative publication, an expert calculation of the total 
cost to the Government of a “typical year” of British civil aviation sug- 
gests a figure of £71 million ($286,130,000) .11 The official estimate 
has been approximately £25,000,000 ($100,000,000) exclusive of ex- 
penditures for the development of new types of aircraft.!? Despite these 
expenditures, not all of which can be considered as aid to British-flag 
airlines, the accumulated net deficits of the Corporations since 1946, 
minus capital reserves, stood at £1,476,874 on March 31, 1951.18 

Direct subsidy. Imperial Airways had received by 1939 about £6 
million in direct subsidies, and, just before the War, was being paid at 
the rate of £1,425,000 per year. The grants made to British Airways 
and some domestic operators were much smaller. By the Act of 1939 
the Government was empowered to cover BOAC’s deficits up to the 





109 & 10 Geo. 6, c.70. The provisions of the 1946 Act and other legislation 
were consolidated by the Air Corporations Act, 1949, 12, 18 & 14 Geo. 6, ¢.91. For 
details of organization and development see Reports of the Ministry of Civil Avia- 
tion and the Reports and Accounts of the Corporations, published as House of 
Commons Papers. See also U.S. Civil Aeronautics Board, BEA, BOAC, BSAA 
(mimeographed, July 30, 1948). It has been officially stated that the new Con- 
servative Government of Winston Churchill contemplates no change in the owner- 
a of the corporations. Weekly Hansare, H.C., No. 205, col. 2368, December 5, 

11“The Cost of Civil Aviation,” The Economist, January 1, 1949, p. 28, 24. 
In the present article the pound is converted into dollars at the following rates: 
For fiscal years 1940-41 to 1949-50—£1 equals $4.03; for subsequent years—£1 
equals $2.80. The devaluation actually took place in September 1949. Approxi- 
mate figures are converted into round numbers. : 

12160 H. L. Deb. 5 s., 474-477, February 2, 1949. The figure given was based 
on the budget of the Ministry of Civil Aviation for 1948-49 (see infra). 

18 BOAC, Report and Accounts, 1950-51; BEA, Report and Accounts, 1950- 
51. Cf. Civil Appropriations Accounts, Class VI, 1949-50 (H.C. 50/50-51) ; 
Report of the Comptroller and Auditor General, xliii; also, the Corporations 
Reports and Accounts for 1949-50. 
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annual amount of £4 million. During the war period from September 
1, 1939, to March 31, 1946, when special arrangements were in effect, 
BOAC and its two predecessors received a total of £12,657,406 to 
cover operating losses.1* 

By the Acts of 1946 and 194915 the Government was empowered to 
make grants to the three Corporations and their associates up to the 
total amount of £10 million for the eight months ending March 31, 
1947, a like amount for the fiscal year ending March 31, 1948, and £8 
million for each subsequent fiscal year until 1956. Although these 
“Exchequer grants” are intended to be deficit-covering in nature, the 
Minister of Civil Aviation has discretionary power, within the statu- 
tory limitation and subject to the Parliament’s power of the purse, to 
determine their amounts. The grants appear in fact to have been gen- 
erally made on a deficit-covering basis up to the statutory limit.'® 

The aid given by the Government to the Corporations since 1946 
in the form of Exchequer grants may be summarized as follows:"* 


Total in 











Pounds Sterling United States 
Fiscal Year BOAC BSAA BEA Total Dollars 
1946-47 8,899,165 none 2,635,275* 11,534,440 46,483,793 
1947-48 6,300,000 260,000 3,400,000 9,960,000 40,138,800 
1948-49 5,250,000 500,000 2,150,000 7,900,000 31,837,000 
1949-50 6,350,000 1,535,000 7,885,000 31,776,550 
1950-51 6,000,000 1,000,000 7,006,000 19,600,000 
1951-52** 5,000,000 700,000 5,700,000 15,960,000 





Notes to Table: *August 1, 1946, to March 31, 1947, plus grants to cover 
losses of Associated Airways Joint Committee from April 1, 1946, to January 31, 
1947, 

** Appropriations. 


In addition, grants ranging up to £80,000 per year have been made to 
certain “associates” of the Corporations such as Tasman Empire Air- 
ways and British Commonwealth Pacific Airlines, Ltd. 

Bahamas Airways, Ltd., a wholly-owned subsidiary of BOAC, gets 
an annual subsidy of £5,000 from the colonial government.'® 


14 Lissitzyn, supra n. 9, pp. 167-174; 399 H.C. Deb. 5 s., 753, April 26, 1944; 
440 H.C. Deb. 5 s., Written Answers, 109, July 21, 1947; cf. 466 H.C. Deb. 5 s., 
Written Answers, 109-110, June 30, 1949; 469 H.C. Deb. 5 s., Written Answers, 
181-182, November 14, 1949. BOAC also benefited during the War by extensive 
mutual waivers of payments for supplies and services. 462 H.C. Deb. 5 s., 233- 
234, March 1, 1949; ef. Civil Appropriations Accounts, Class VI, 1946-47 (H.C. 
30/47-48), p. 344 et seq., and Report of the Comptroller and Auditor General, ibid., 
XXXV-XXXVi. 

15 Supra n. 10. 

16 For criticism and justification of the procedures by which the amounts of 
the grants have been determined see 4th Report, Committee of Public Accounts, 
Session 1950 (H.C. 138/50), and 1st Report, Committee of Public Accounts, 
Session 1950-51 (H.C. 100/50-51). In 1950-51, the grants were quite generous, 
enabling BOAC and BEA to show surpluses of £2,055,523 and £45,753 respec- 
tively. See the Reports and Accounts of the Corporations for 1950-51. 

17 The figures here given are derived from the annual Civil Appropriations 
Accounts (with Reports of the Comptroller and Auditor General), Class VI, for 
1946-47 to 1949-50, Reports and Accounts of BOAC and BEA for 1950-51, and 
Civil Estimates, Class VI, for 1951-52. For 1946-47 these figures are consider- 
ably higher than the commonly cited amounts of £8,076,844 and £2,157,937 for 
BOAC and BEA respectively which are found in the Corporations’ Reports and 
Accounts but apparently do not reflect subsequent retroactive adjustments shown 
in the Civil Appropriations Accounts. 

18 BOAC, Report and Accounts, 1949-50, p. 66; 1950-51, p. 60. 

















386 JOURNAL OF AIR LAW AND COMMERCE 


Although the Exchequer grants are deficit-covering in principle, 
the statutory limitation on their amounts has not permitted the Cor- 
porations’ losses to be fully covered for all years. As of March 31, 1951, 
the Corporations had accumulated deficits (minus capital reserves) of 
£1,476,874 — £987,948 for BOAC (with BSAA) and £488,926 for 
BEA.’® Since the entire capital of the Corporations is provided or guar- 
anteed by the Government (see below) , these deficits are ultimately a 
charge on the British Treasury.”° 

Reimbursement of expenses. In addition to Exchequer grants, the 
Corporations have also received monetary aid from the Government 
in the form of reimbursement of expenses for certain ground facilities 
on overseas routes, under a policy adopted by the Treasury in January 
1948. Although most of the facilities operated under this policy are 
open to use by aircraft not belonging to the Corporations, the latter 
have been probably the chief beneficiaries. By March 31, 1950, net 
payments under this category had totalled £2,341,071 ($9,434,516). 
Most of this money went to BOAC and to International Aeradio, Ltd., 
a jointly owned subsidiary which operates many of the communications 
and related facilities for the two Corporations.?! This aid appears to 
be very similar to a direct subsidy in form, but caution must be used in 
classifying and interpreting it, since some of the facilities involved 
may be similar to those provided in other countries directly by the 
public authorities. 

Mail payments.** Although before the War the mail payments re- 
ceived by Imperial Airways under the “all-up” Empire Air Mail Scheme 
admittedly contained a subsidy element, in recent years the Corpora- 
tions have been carrying British mail at ton-mileage rates equal to or 
below the UPU rates. The devaluation of the pound in September 
1949 resulted in a considerable reduction of British Post Office pay- 
ments to the Corporations in terms of postal gold francs. In May 1950, 
BOAC was being paid for the conveyance of British letter mail at the 
following rates in gold francs per metric ton-kilometer: London to 
Montreal, 4.17; London to New York, 3.96; London to Kingston, 
Buenos Aires, and Santiago, 3.47; London to Sydney, Hong Kong, and 
Johannesburg, 3.13. The average rate in 1950-1951 was 3.27 gold 
francs. At the same time, on these and comparable routes the UPU 


19 See supra, n. 13. 

20 It must be noted that BOAC in 1950-51, and BEA in 1949-50 and 1950-51, 
had surpluses after Exchange grants, indicating a trend toward the elimination 
of these accumulated losses. As of March 31, 1950, the accumulated deficits of 
BOAC and BEA, minus capital reserves, stood at £4,000,552. 

21 Civil Appropriations Accounts, Class VI, 1947-48 (H.C. 41/48-49), Report 
of the Comptroller and Auditor General, xxxiv; ibid., 1948-49 (H.C. 319/48-49), 
Report of the Comptroller and Auditor General, xxxvii-xxxviii; ibid; 1949-50 

(H.C. 50/50-51), Report of the Comptroller and Auditor General, xliii-xliv; 3rd 
Report, Committee of Public Accounts, Session 1948-49 (H.C. 233/48-49). 

_. 22 Lissitzyn, supra n. 9, pp. 170-173; Separation of Air Mail Pay from Sub- 
sidy, Hearings, supra n. 1, pp. 932-939; Reports and Accounts of BOAC and BEA. 
Cf. 3rd Report, Committee of Public Accounts, Session 1948-49 (H.C. 233/48-49). 
See also 448 H.C. Deb. 5 s., Written Answers, 278, March 19, 1948; 462 H.C. Deb. 
5 s., 233-234, March 1, 1949; 483 H.C. Deb. 5 s., 878-879, January 31, 1951, and 
Written Answers, 21, January 24, 1951; Weekly Hansard, H.C., No. 182, col. 
1580-1531, March 14, 1951. 
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rates at which foreign airlines were paid for carrying British mail and 
BOAC was paid for carrying foreign mail remained at 5.97 gold francs. 
BEA is now being paid for British letter mail on international routes 
at the rate of 2.9 gold francs as compared with the UPU rate of 2.99 
gold francs for similar services, but for domestic letter mail it gets only 
2.14 gold francs. Although the British air mail rates have lately been 
under renegotiation, it is not unreasonable to conclude that in recent 
years they have not contained an element of public aid even as large 
as that which may be regarded as hidden in the UPU rates. Mail pay- 
ments have nevertheless remained an important source of income to 
the British airlines, amounting in 1950-1951 to 25.5% and 10.7% of 
the total operating revenues of BOAC and BEA respectively. 

Capital investment.?2 The Corporations have no equity capital. 
They are financed mainly by issues of ‘“‘Airways Stock” at fixed rates of 
interest and with fixed maturity dates which may be guaranteed by 
the Treasury. The statutory limitation on all stock issues and borrow- 
ings of the Corporations is £60,000,000 for BOAC and £20,000,000 
for BEA. 

On March 31, 1951, the amount of outstanding stock was £34,436.- 
310 for BOAC?* and £6,000,000 for BEA. All of this stock is currently 
held by the National Debt Commissioners, a government agency, and 
all of it is guaranteed by the Treasury. It bears interest at 2% to 3 
percent, and its maturity dates vary from 1960-70 to 1980-83. Some of 
the stock was issued slightly below or above par. BOAC has shown in 
its accounts a total profit of £234,490 on redemptions of stock during 
the four years 1947-48 to 1950-51. 

Before the first issue of their respective stock in February 1949, 
BSAA and BEA were financed in part by loans from BOAC. 

Financing of the Corporations has also been facilitated by govern- 
ment guarantees of short-term borrowings from private sources. The 
amounts so guaranteed from time to time have totalled, according to 
available information, at least £4,250,000 for BOAC and £5,000,000 
for BEA. Treasury guarantees have enabled the Corporations to bor- 
row funds at rates as low as 2%. 

Provision of equipment. The British Government has spent huge 
amounts on the development and procurement of aircraft and other 
equipment for civil aviation, but the benefits of these expenditures to 
the Corporations have been offset in a considerable degree by the con- 
comitant policy of restriction of purchases of newer and more economi- 
cal equipment in the United States. 

During and immediately after the War the Corporations used air- 
craft provided by the Government in large part free of charge or at nom- 
inal prices. For example, up to forty aircraft on free loan from the Gov- 
ernment were operated by BOAC on “national interest” routes in the 





23 Reports and Accounts of the Corporations; Lissitzyn, supra n. 9, p. 171; 
Statement of Treasury Guarantee, April 19, 1950 (H.C. 55/50). 

23a As of August 1, 1951, it stood at £34,340,000. Weekly Hansard, H.C., 
No. 199, Written Answers, 404, August 2, 1951. 












388 JOURNAL OF AIR LAW AND COMMERCE 


Middle East for some years after the war.*4 Twenty-five JU-52’s re- 
conditioned at a cost of about £10,000 each were leased to BEA in 1947 
for operation at £20 per month, but proved to be so uneconomical 
that they were withdrawn after a few months in service. Six Lancas- 
trians were leased in 1946 to BSAA at £2,000 a year; twelve Yorks, 
costing about £50,000 each, were sold to the same Corporation at 
£17,500, while BOAC obtained twenty-five of the same type at £17,- 
400.25 Although most of the aircraft involved in such transactions were 
modifications of military types and not economical in commercial 
operation, they did enable the Corporations to develop their services 
in the crucial period immediately following the War when dollar ex- 
change was scarce. It may be noted that BSAA in the first eight months 
of operation (to March 31, 1947) did not need an Exchequer grant 
and even made a small profit (£20,507) .?¢ 

Exact figures of the losses sustained by the Government on the 
aircraft provided to the Corporations are not available, but the Com- 
mittee of Public Accounts of the House of Commons has estimated 
that by March 31, 1948, such losses totalled some £8,000,000 ($32,- 
000,000) .27 Published accounts show that by March 31, 1950, the 
expenditures of the Ministry of Civil Aviation on aircraft and asso- 
ciated equipment, exclusive of aircraft and equipment for the Min- 
istry’s own use, had exceeded the receipts from the sale and lease of 
aircraft by some £16,000,000 ($64,000,000) .28 This figure may include 
some expenditures for the production of new types of aircraft which 
proved to be failures; on the other hand, it does not include the addi- 
tional losses which are believed to have been sustained by the Ministry 
of Supply but which have never been publicly itemized. 

In addition to flight equipment, the Corporations have also received 
free of charge considerable quantities of equipment for ground facili- 
ties in connection with the policy of reimbursement of the cost of 
operation of such facilities on overseas routes.2® The value of this 
equipment has not been publicly estimated. 

24153 H.L. Deb. 5 s., 572, 578, January 21, 1948. 

25 Civil Appropriations Accounts, Class Vi, 1947-48 (H.C. 41/48-49), Report 
of the Comptroller and Auditor General, xxxv; 3rd Report, Committee of Public 
Accounts, Session 1948-49 (H.C. 233/48- 49) ; 447 H.C. Deb. 5 s., 2158, 2165, Feb- 
ruary 26, 1948; 462 H.C. Deb. 5 s., Written Answers, 185-186, March 16, 1949; 
463 H.C. Deb. 5 s., Written Answers, 111, March 80, 1949; 153 H.L. Deb. 5s, 
507, 533, 534, 541, B57, 572, 578, January ‘21, 1948; 161 H.L. Deb. 5 s., 373-381, 
March 15, 1949. Cf. BEA, Report and Accounts, 1948- 49, p. 16; 1946-47, p. 13. 
The Government has repeatedly refused to reveal the terms on which ten Solent 
flying boats were rented to BOAC until their withdrawal from service in Novem- 
ber 1950. 474 H.C. Deb. 5 s., Written Answers, 71-72, April 24, 1950; Weekly 
Hansard, H.C., No. 183, col. 2416, March 21, 1951. 

26 BSAA, Report and Accounts, 1946-47. It may be significant that BOAC 
and BSAA made a total profit of £1, 557,989 from the disposal of aircraft and 
other equipment in the three years 1948-49 to 1950- BL. BEA’s profit under this 


heading was only £73,666 in the same three years. See the Corporations’ Reports 


and Accounts. 
27 8rd Report, Committee of Public Accounts, Session 1948-49 (H.C. 233/48- 


). 
28 Civil Appropriations Accounts, Class VI, 1945-46 to 1949-50. See “Subsidy 


Policies,” supra n. 1, p. 811. 
29 Civil Appropriations Accounts, Class VI, 1948-49 (H.C. 319/48-49), Report 
of the Comptroller and Auditor General, XXXViii. 
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Total amounts expended by the British Government for the de- 
velopment of new types of flight equipment for commercial use have 
never been publicly stated. The Treasury has taken the view that it is 
impossible to segregate the civilian from the military benefits of the 
aircraft development program, citing the development of engines as an 
example.®° Specific published estimates relate chiefly to the less suc- 
cessful types such as the Brabazons, the Tudors and the S.R. 45 Prin- 
cess flying boats, although some figures for the more promising turbo- 
jet Comet are also available. The following estimates of development 
costs, made by Aviation Advisory Service®! on the basis of officially pub- 
lished figures and statements in Parliament,®? are believed to be con- 
servative: 


ee EERE ee mre £12 to £16 million* 
BURR CU ea Reese Yo ce seri asics css telcsias Sere eae nea ote ea orere & 6 to £10 million 
Saray BIN CESS 25 of0:6. ooisecew ore e oi aveenesaraneooete £ 7 to £10 million 
De: Havilland Comet: « c..0.ccicecves cewes cect & 4 million** 
SOlenG HHI DORE 6.6: «.6.6:5 0. is0 cio sisi oieesieiewre eee £ 2 to £3 million 


Notes to Table: *Including the cost of two prototypes and of special runways 
and buildings at Filton (£5 to £6 million). 

**Including the development of engines and cost of two prototypes. Cost 
exclusive of engines estimated at £1% million. 

It must be emphasized that these figures are given merely to indi- 
cate the magnitude of the British prototype development program, 
and not to imply that they are to be considered in their entirety as a 
form of subsidy to the Corporations, since the latter have so far derived 
no direct benefit from most of these expenditures. The sums spent by 
the Government for the development of relatively more successful 
types such as Airspeed Ambassadors, Handley Page Marathons, Hermes, 
and Vickers Vikings and Viscounts, do not appear to have been pub- 
licly revealed. 

As already mentioned, the Corporations have been subjected to the 
national policy of restricting the purchases of American equipment to 
a minimum and promoting the development of the British aircraft 
industry. Although this policy has now been somewhat relaxed be- 
cause of the evident failure of the British industry, at least until the 
development of the Comet, to produce aircraft comparable with the 
standard American types in performance and economy of operation, 
it has undoubtedly hampered the Corporations in their efforts to re- 
duce operating losses and to compete on equal terms with American- 





1) 30 ist Report, Committee of Public Accounts, Session 1950-51 (H.C. 100/50- 


31 “Subsidy Policies,” supra n. 1, p. 812. 

82 Civil Appropriations Accounts, Class X, 1947-48 (H.C. 42/48-49), Report 
of the Comptroller and Auditor General; 2nd Report, Select Committee on Esti- 
mates, Session 1947-48 (H.C. 98/47-48), pp. x. et seq. 457 H.C. Deb. 5 s., Written 
Answers, 28, November 1, 1948; 462 H.C. Deb. 5 s., 246, March 1, 1949; ibid., 
Written Answers, 125, March 9, 1949; 470 H.C. Deb. 5 s., 2836, December 12, 1949; 
475 H.C. Deb. 5 s., Written Answers, 198, May 19, 1950; 477 H.C. Deb. 5 s., 752, 
July 6, 1950; Weekly Hansard, H.C., No. 183, cols. 2147, 2157, 2165, March 19, 
1951; 490 H.C. Deb. 5 s., No. 186 (daily), col. 6, July 9, 1951. 
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flag and Continental air carriers.** On balance, therefore, it is by no 
means clear that the ambitious program of development and procure- 
ment of British-manufactured aircraft can be considered as a form of 
public aid to the Corporations. 

Training of personnel. The United Kingdom has so far made no 
specific provision for government assistance in the training of commer- 
cial aviation personnel, although the Corporations have undoubtedly 
benefited by the existence of a large pool of personnel trained in the 
various phases of aviation in the military services. A shortage of pilots 
experienced by BEA gave rise in 1951 to official consideration of a 
scheme to attract pilots to civil aviation through national service train- 
ing.*4 

Tax exemptions. The Corporations are exempt from certain stamp 
taxes. More important is the rebate of virtually the entire amount of 
the tax on aviation fuel used outside the United Kingdom. In 1950-51 
BEA paid a fuel tax of £200,000 (representing over 1/5 of its losses 
before Exchequer grant) on its domestic services where the full rate 
is collected, indicating the magnitude of the aid afforded to the inter- 
national services by the rebate.* 

Special favors. The Corporations and their associates have a statu- 
tory monopoly of British-flag scheduled commercial air transport serv- 
ices within the United Kingdom and between the United Kingdom 
and all other countries. They have, furthermore, apparently enjoyed 
preferential treatment in the awarding of contracts for services to the 
Government. BOAC, for example, obtained a contract for the trans- 
portation of personnel of the government-controlled Overseas Food 
Corporation to East Africa although a private carrier, according to an 
uncontradicted statement in Parliament, had submitted a lower bid.** 
The Corporations have also conducted, for the account of the Govern- 
ment, a number of research and development projects, apparently on 
a cost-plus basis, but there is no available evidence that a subsidy ele- 
ment has been involved.** 

Ground facilities. The expenditures of the British Government on 
airports and aids to navigation are of benefit not only to the Corpora- 
tions but also to other users, including foreign airlines. It is impossi- 
ble, on the basis of available data, to calculate the element of aid to the 





33 See 153 H.L. Deb. 5 s., 507, 534, January 21, 1948. At present the BOAC 
fleet is composed in large part of American-made aircraft (11 Constellations and 
10 Stratocruisers) and 22 Argonauts (Canadairs, modified DC-4’s made in Can- 
ada, with British engines, the purchase of which at the cost of £4,500,000 was 
made possible in 1948 through the agreement of the Canadian Government to the 
postponement of certain dollar payments to it; see 157 H.L. Deb. 5 s., 1128-1125, 
July 21, 1948, and 472 H.C. Deb. 5 s., 2248-2249, March 23, 1950). BEA has some 
thirty DC-3’s and five American-made helicopters. 

84 489 H.C. Deb. 5 s., No. 183 (daily), Written Answers, 215, July 4, 1951. 

35 BEA, Report and Accounts, 1950-51, p. 34. 

86 BOAC, Report and Accounts, 1949-50, p. 18; Weekly Hansard, H.C., No. 
183, cols. 21382, 2194, March 19, 1951. 

87 BOAC and BEA, Reports and Accounts. See also Civil Appropriations 
Accounts, Class VI, 1947-48 (H.C. 41/48-49), Report of the Comptroller and 
Auditor General, xxxiv. 
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Corporations hidden in such expenditures, but it may be useful to 
present a few figures showing the magnitude of the total effort.** 


In the postwar years, the net annual expenditures of the Ministry 
of Civil Aviation (including the Exchequer grants to the Corporations 
and other expenses already discussed) rose from £6,845,330 ($27,586,- 
680) in 1945-46 to a peak of £27,605,844 ($111,251,551) in 1947-48, 
only to drop to £21,134,729 ($85,172,958) in 1949-50. The appropria- 
tions for 1951-52 are £18,175,500 ($50,891,400). Gross expenditures 
under the main headings most directly related to the provision of 
ground facilities rose to a peak of £10,046,416 ($40,485,787) in 1948- 
49, but levelled off at £9,688,937 ( ($39,046,416) in 1949-50. The ap- 
propriations for 1951-52 are £12,446,600 ($34,850,480) . These figures 
include the reimbursement of certain ground facility expenses of the 
Corporations, as described above. Offsetting these gross expenditures 
have been receipts from the operation of airports, which amounted to 
£1,225,407 in 1948-49 and £1,226,816 in 1949-50, and are expected to 
produce £1,594,000 in 1951-52. 

Some figures of outlays for the principal airports are of interest. The 
total planned capital expenditure on the London Airport at Heathrow 
has been estimated at £26,000,000.°° The 1951-52 appropriation for 
this project is £3,140,300.*° It has been stated in Parliament that the 
construction, development and maintenance of Prestwick Airport in 
Scotland has absorbed £2,788,000 in public funds.*! The operating 
and maintenance expenses of Northolt Airport in London were esti- 
mated to amount to £479,492 in 1950-51 as against receipts of £259,- 
029.42 In general, it has been estimated that landing fees cover only 
one-sixth of the Government’s expenses for airports exclusive of capi- 
tal charges.*® 

Opportunities for hidden subsidies may be found in the close rela- 
tions between the Corporations and the Ministry of Civil Aviation. 
For example, the Comptroller and Auditor General has found that as 
late as 1950 the full cost of central heating was not being included in 
the rentals charged to the Corporations for the use of hangars and other 
buildings.** 

38 Civil Appropriation Accounts, Class VI, 1945-46 to 1949-50; Air Services 
Appropriation Account, 1945-46, Vote 8; Civil Estimates, Class VI, 1950-51 and 
1951-52; 484 H.C. Deb. 5 s., 1934, February 27, 1951; Weekly Hansard, H.C., 
No. 198, col. 2268, July 21, 1951. Items directly related to civil aviation are also 
included in appropriations for Ministries other than that of Civil Aviation. 435 
H.C. Deb. 5 s., 2020, April 2, 1947; Civil Appropriations Accounts, Class VI, 1951- 
52 (H.C. 119/50-51), Vote 17. These items are not included in the figures pre- 
sented here. 

42) 39 8th Report, Select Committee on Estimates, Session 1947-48 (H.C. 202/47- 

» Viii. 

40 Civil Estimates, Class VI, 1951-52 (H.C. 119/50-51), Vote 17, Subhead G. 

41 Weekly Hansard, H.C., No. 188, col. 2227, March 19, 1951. 

42478 H.C. Deb. 5 s., Written Answers, 366, October 25, 1950. 

43 Civil Appropriations Accounts, Class VI, 1947-48 (H.C. 41/48-49), Report 
of the Comptroller and Auditor General, xxxiii; 3rd Report, Committee of Public 
Accounts, Session 1948-49 (H.C. 233/48-49). Cf. 447 H.C. Deb. 5 s., 2257-2258, 
February 26, 1948. 


44 Civil Appropriations Accounts, Class VI, 1949-50 (H.C. 50/50-51), Report 
of the Comptroller and Auditor General, xliv-xlv. 
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The Royal Air Force has given invaluable help to the Corporations 
through surveying and pioneering new routes before and during the 
War. It has continued to provide some services to civil aviation, nota- 
bly search and rescue. 

The Corporations have benefited by expenditures on ground facili- 
ties not only of the United Kingdom Government, but also of the local 
authorities, particularly in the overseas parts of the Empire, but details 
of such local contributions are to be found, if at all, only in the budg- 
ets and other official records of the entities concerned. 


FRANCE 


The present “chosen instrument” of French air transport policy, 
Compagnie Nationale Air France, was set up as of September I, 1948,* 
as successor to Societe Nationale Air France organized in 1933 through 
the merger of four private operators and the acquisition of the bank- 
rupt Compagnie Generale Aeropostale. In the old Air France, the 
French State originally held only 25% of the stock and appointed 25% 
of the directors. In 1945, however, the privately held stock was nation- 
alized with retroactive effect to September 1, 1944.4 In the new com- 
pany the’State holds all of the stock, but may transfer up to 30% of the 
shares to public or private entities including not more than 15% to 
private persons who must be of French nationality. The Government 
nominates at least one-half of the board of directors (Conseil d’Admin- 
istration) . 

Air France does not hold a monopoly of French air transport, but 
enjoys special benefits and privileges in return for which it is expected 
to operate commercially unprofitable “national interest” routes. Pri- 
vately owned French air carriers receive no direct subsidies and carry 
virtually no mail. Air France has several subsidiaries and affiliates 
operating in the overseas French territories, and is a stockholder in 
several privately controlled French air carriers. Like its predecessors, 
it has been a recipient of public aid in a variety of forms. 

Direct subsidy. Before the War, Air France was entitled by contract 
to receive a subsidy which was fixed annually on the basis of the differ- 
ence between operating costs and expected operating receipts per 
kilometer flown. In addition, the company received some subsidies 
from the French colonies and from foreign governments. In 1938, of 
Air France’s total revenue of $12,667,000, 54.6% came from the French 
State subsidy and 4.1% from other subsidies.” 





45 Law No. 48-976, June 16, 1948, Journal Officiel (hereafter cited as J. O.), 
1948, p. 5863; Decree of September 16, 1948, J. O., 1948, p. 9372. For the statuts 
(by-laws) of the company, see Decree No. 50-1545, December 13, 1950, J. O., 1950, 
p. 12800, as corrected in J. O., 1951, pp. 1059, 1898. 

46 J.0., 1945, pp. 3890, 3906, 6930, 7731. For developments before 1946, see 
Lissitzyn, supra n. 9, pp. 115-118, 174-181; Air France, Foreign Air Carrier Per- 
mit, 7 C.A.B. 1 (1946); U.S. Civil Areonautics Board, Societe Nationale Air 
France (mimeographed, September 24, 1947); Rapport ... Livry-Level, with 
letter from Ministry of Public Works and Transport, J.O., 1947, Doc. Parl., Ass. 
Nat., p. 1573, Annexe No. 1953. 

47 Lissitzyn, supra n. 9, pp. 174-181. 
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An agreement made by the company with the Government in 1946,*8 
which has remained in force after the reorganization of Air France in 
1948, provided for a guarantee by the State of gross receipts per kilome- 
ter flown by type of aircraft in normal scheduled and non-scheduled 
services. The rates fixed for each type of aircraft have been frequently 
revised.*® The kilometric guarantee was to be calculated on the basis of 
provisional quarterly estimates. Definite accounts drawn up at the end 
of the year were to serve as a basis for adjustment of the subsidy paid 
for the year. There is provision for return to the State of any excess 
of revenues over the guaranteed minimum up to the amount of sub- 
sidies received, and a further provision for recapture of subsidies out of 
net profits remaining after the setting aside of certain reserves and pay- 
ment of a 4% dividend. Any surplus remaining after these and certain 
other adjustments is to be divided equally between the company and 
the State. Mail and government cargo have priority, and the company 
must place its aircraft at the disposal of the public authorities on 
demand. 

In practice, no definite annual accounts were drawn up at least 
until 1949, and the subsidies were apparently calculated on the basis 
of provisional and approximate figures so as to exhaust the appropria- 
tions made for the purpose.*° The subsidies granted by the French 
State, together with the subsidies received by the company from local 
governments in the overseas French territories, have been adequate to 
cover the company’s operating losses. No complete accounts were pub- 
lished for the postwar period preceding September 1, 1948, but the 
amounts of direct subsidy received by Air France from the national 
treasury in the years 1946 to 1949 have been given as follows:** 


ORG so aressivtereie eoiwctel oka O wataiorete more eere Fr. 969 million ........ $ 8,149,000 
Oe seis: ovvossvai siete wrists cieroigtorida toes 1,026. million: .....6.«+ 8,629,000 
NAS ee areca cticn as (hs 25 508 yee acai eieuere ean va ee 1,067 million .......; 4,983,000 
BO ais go recerei Sw sve Macs do Aen ere Gee 1,550" Millon <2. 6006. 7,238,500 


The company’s annual reports,°!* published regularly since the re- 
organization of 1948, show the direct subsidies received in recent years 
as follows: 


1948-49* 1950 
TORGV ON UALE 626 onc. dora sas avesintnreivanrs Fr. 2,160,000,000 1,926,996,000 
Overseas French territories........ 459,437,861 110,000,000 
PU GUM lev ah sarah s susie conc aie-ahetini recessions Fr. 2,619,437,861 2,036,996,000 


$ 12,232,775 5,072,904 
Note to Table: *Septernber 1, 1948, to December 31, 1949. 





48 Approved by Decree No. 46-2045, September 20, 1946, J.O., 1946, p. 8124. 

49 “Subsidy Policies,” supra n. 1, p. 798. 

50 For criticism and justification, see Report of Cour des Comptes for 1948-49, 
with the Ministry’s comments, J.O., 1950, Annexe Administrative, June 30, 1950, 
pp. 189, 147-148, 209. 

51 J.0., 1950, Debats Parl., Ass. Nat., p. 4977, June 19, 1950. For somewhat 
divergent figures of annual appropriations, see J.O., 1946, p. 68; 1947, p. 7965; 
1948, p. 9272; 1949, pp. 187, 4094, 7562. In this article francs are converted 
into dollars at the following rates: For 1946 and 1947—1 franc equals $0.00841; 
for 1948 and 1949—1 france equals $0.00467; for 1950 and 1951—1 franc equals 
$0.0029. The last devaluation actually took place in September 1949. Approxi- 
mate figures are converted into round numbers. 

51a Air France, Rapporits Annuels; see also financial statements of the com- 
pany published in J.O., 1950, p. 8088, and 1951, p. 8343. 
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The accounts also show that the unpaid balances of subsidies due for 
various years from 1944 to 1950 totalled 381,527,618 francs as of De- 
cember 31, 1950.5? For 1951, the national budget contains an appro- 
priation of 2,598,999,000 francs ($7,537,000) payable in subsidies to 
Air France and associated companies.** 

In addition to the kilometric subsidy, special direct grants are 
occasionally made to Air France and its subsidiaries from the national 
treasury. In 1948 a total of 32,750,000 francs was appropriated to en- 
able Air France to acquire stock in Transports Aeriens du Pacific Sud 
(TRAPAS) and to pay the accumulated deficits of this local operator 
in the French Pacific.°* In 1949 71,000,000 francs were appropriated 
to cover the share of Air France in the cost of works at the Paris Air- 
port.°5 For several years the Government also reimbursed the com- 
pany’s flight personnel training expenses (see below). 

The direct subsidies received by Air France amounted to 8.3% of 
the company’s total revenues in the sixteen-month period ending De- 
cember 31, 1949, and to about 7% in 1950. They enabled the company 
to show profits of 73,172 francs and 10,325,595 francs for these two 
periods respectively. 

Mail payments.®® Before the War, Air France’s mail revenue was 
believed to contain a subsidy element and was the principal source of 
the company’s income (53% of total revenues before direct subsidy in 
1938). It has since greatly diminished in importance, making up only 
10.8% of the company’s operating revenues in 1948. The rate of mail 
revenue has declined from $3.52 per ton-mile in 1938 to $1.05 in 1948,5% 
On international services, Air France is currently paid for the carriage 
of French mail at UPU rates. For letter mail carried within the French 
Union the company is paid at the reduced rates of 2 gold francs and 
4.7 gold francs per metric ton-kilometer on European and non-Euro- 
pean services respectively, instead of the UPU rates of 3 and 6 gold 
francs; there are corresponding reductions for other classes of mail. 
Domestic air mail in France is carried under a separate contract which 
provides for the operation of special services for the exclusive transpor- 
tation of mail, with all operating expenses reimbursed by the French 
Postal Administration. In 1948 these expenses amounted to 212,172,- 
963 francs. It is not believed that French mail payments currently con- 
tain an appreciable element of subsidy beyond that which may be 
regarded as hidden in the UPU rates. 

Capital investment." The French State holds all of the capital 





52 Air France, Rapport Annuel, 1950, p. 42. 

58 J.0., 1951, p. 4816. For the 1950 appropriation, which amounted to 2,026,- 
996,000 francs, see J.0., 1950, pp. 8520, 9754. 

54 J.0., 1948, pp. 9572, 12049; 1949, p. 7562. 

55 J.0., 1949, p. 2736. 

56 Lissitzyn, supra n. 9, pp. 178-180; ICAO, Statistical Summary No. 9, 
Financial Data for 1948, p. 35: “Subsidy Policies,” supra n. 1, pp. 787, 797-798. 

56a Owing to a misprint, ‘this figure is erroneously shown as for 1949 in 
“Subsidy Policies,” supra n. 1, p. 787. 

57 Air France, Rapports Annuels; Law No. 48-976, supra n. 45; Law No. 49- 
981, July 22, 1949, J.O., 1949, p. 7214; Rapport . . Blockuaux, 22. 1949, Doc. 
Parl., Ass. Nat., p. 1236, Annexe No. 7686; interview with M. Montarnal, Finan- 
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stock of Air France, as reorganized in 1948, in the amount of 10 billion 
francs ($29 million at the 1950-51 rate of exchange). Of this amount, 
8,055,639,683 francs represent a conversion of loans made by the State 
to the company in the years 1946-1948 for the acquisition of equipment, 
and 1,500,000,000 francs represent a cash investment made in 1949. 
The nature of the investment represented by the remaining 444,360,317 
francs does not clearly appear from the available sources.*® 

Since 1949, new long-term Treasury loans have been made avail- 
able to Air France. The company’s indebtedness to the State has in- 
creased from 4,134,763,143 francs at the end of 1949 to 7,841,190,611 
francs at the end of 1950. A further loan of 3,498,000,000 francs has 
been authorized for 1951, probably bringing the total indebtedness to 
about 11,350,000,000 francs ($33 million) by the end of 1951. These 
loans, which are designed for the purchase of equipment, bear inter- 
est at 3%. 

In addition to making capital available to Air France through loans 
and acquisition of stock, the Government is authorized to guarantee 
the company’s borrowings. The sources do not indicate whether the 
five-year loan in the amount of 1,050,000,000 francs obtained by the 
company in 1951 from private banks is so guaranteed. 

A virtual guarantee of profit to any private investment that may 
be made in the stock of the company appears to be extended by the 
law of July 21, 1950,5° which provides that a 5% dividend on privately 
held shares is to be entered among the general charges of the company 
for fifteen years beginning with 1951. 

Provision of equipment. The agreement of 1946 provided that the 
State would sell or lend aircraft to Air France on terms to be fixed by 
supplemental agreement. The contents of the first supplemental agree- 
ment between the company and the State, approved on May 31, 1950,® 
have not been published. The Treasury loans to the company made in 
1946-1948 and then converted into capital stock, as already explained, 
were designed to cover the cost of aircraft and ground equipment ac- 
quired by Air France from or through the Government. It is impossi- 
ble to state, on the basis of available data, whether the Government 
incurred any losses through these transactions. Reports that forty 
Languedoc 161’s and five or six Latecoere 631 flying boats were ac- 
quired from the Government in 1946 at one franc each cannot be sub- 
stantiated. Both of these types proved to be a burden on the company, 
although some 31 Languedocs were still in operation in 1950. It has 





cial Manager of Air France, La Vie des Transports (Paris), No. 243, October 21, 
1950; inventory, J.O., 1950, p. 6473; authorizations of loans, J.O., 1950, p. 7870; 
1951, pp. 54038, 5415, 5614. 

58 It may be significant, in this connection, that by decree of March 16, 1950, 
J.0., 1950, p. 8068, shares in the old Societe Nationale Air France held by the 
Government of Czechoslovakia (and amounting to somewhat less than 5% of the 
age the old company) were transferred to the French State as of August 


"59 Law No. 50-854, J.O., 1950, p. 7866, Art. 40. 
“ 60 — No. 50-608, J.O., 1950, p. 5890. Cf. J.O., 1949, Annexe Administra- 
ive, p. ‘ 
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been also reported that the company had the use of a number of JU- 
52’s at the charge of one franc per kilometer flown.* Some JU-52’s, in 
part on loan from the State, were being operated on local services in 
Africa as late as 1950.% 

The purchase of American-made equipment for Air France has 
been materially aided by ECA grants (see below) . 

Of possible though doubtful benefit to Air France may be the efforts 
of the French Government to develop new types of aircraft. These ef- 
forts, motivated largely by the desire to promote French prestige and 
the French aircraft manufacturing industry, have been lately concen- 
trated on three types — Breguet 763 Deux Ponts (Two Deck) , SE 2010 
Armagnacs (four-engine), and SO 30 Bretagnes (twin-engine). The 
Breguets are being built by a private company, while the other two 
types are the products of state-owned plants. Air France has been under 
pressure to order new French aircraft in preference to the probably 
less expensive and more economical American types, and recent reports 
indicate that it has been authorized to order twelve Breguet 763’s and 
eight SE 2010’s. The total development and production cost of fifteen 
SE 2010's, including engines and other equipment, was estimated at 
12,982,000,000 francs.®° In 1950 Air France was reported to be willing 
to take eight SE 2010’s at a price equivalent to the estimated price of 
Constellations, 450 million francs per aircraft, and calculated at 75 
million francs per year of service over a period of 6 to 8 years. The 
Government estimated the production cost of each SE 2010 at 770 
million francs if all fifteen were built, and expected an approximate 
loss of 300 million francs on each, or a total of 2,400,000,000 francs 
($6,960,000) on the eight expected to be ordered by Air France. 
Yet it is not clear that this loss may be regarded as a form of public aid 
to Air France, since the company has expressed preference for Ameri- 
can-made aircraft. 

By a supplemental agreement approved by decree of October 30, 
1951,°* the Government has accorded to Air France very favorable 
terms for the purchase, previously ordered by the Government, of 
twelve Breguet 763’s. The funds necessary for the purchase of the 
aircraft and of the initial lot of spares and accessories are to be provided 
by the Government on loan. The Government is also to reimburse 
the company for approved technical modifications if their cost is not 
borne by the manufacturer. Furthermore, the Government assumes 
40% of the amortization and capital charges on the aircraft and the 
initial lot of spares of French origin. The aircraft are to be amortized 
over a period of four years, and the estimated part of the price borne 
by the company averages 312,500,000 francs per aircraft. The Govern- 





61 “Subsidy Policies,” supra n. 1, p. 798-799. 

62 Air France, Rapport Annuel, 1950, p. 12. 

63 The Aeroplane, March 16, 1951; Rapport ... Blockuaux, J.O., 1949, Doc. 
Parl., Ass. Nat., p. 1236, Annexe No. 7686; J.0., 1950, Debats Parl., Ass. Nat., 
pp. 5769 et seq. 

64 J.0., 1950, Debats Parl., Ass. Nat., pp. 5769 et seq. 

64a Decree No. 51-1277, J.O., 1951, p. 11118. 
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ment also undertakes to purchase the aircraft if they are withdrawn 
from service with its consent, paying the company the non-amortized 
part of the price of the aircraft and of the initial lot of spares and 
materials. In addition, the Government guarantees, subject to re- 
vision, receipts from the operation of the aircraft at the rate of 680 
francs per kilometer (on the basis of average daily utilization of five 
hours) . 


It should be noted that the state-owned aircraft manufacturing 
plants receive large investments of public funds in various forms. The 
development and production of French transport aircraft has been 
furthermore facilitated by ECA grants (see below). 


Training of personnel. From 1946 to 1949 the Government re- 
imbursed the expenses incurred by Air France for the training of flight 
personnel in the total amount of 888,722,374 francs ($5,574,577) .© 


Tax exemptions. Air France comes within the terms of the law of 
July 22, 1949, as implemented by decrees and regulations, exempting 
from the tax on production the construction, repair, modification and 
importation of aircraft, and of the material and equipment to be in- 
corporated therein, destined for certain air carriers. This exemption is 
believed to be of substantial financial benefit. In addition, all agree- 
ments and transactions entered into pursuant to the law of June 16, 
1948," which provided for the reorganization of Air France, are ex- 
empt from documentary and stamp taxes. 


Special favors. No information is available on any agreements for 
special services that may have been made by Air France with various 
government departments other than the Post Office. The company 
has a virtual monopoly among French air carriers of the transportation 
of French air mail. Government officials are reported to be required to 
use the facilities of Air France in preference to other air carriers when- 
ever possible, and to make arrangements through Air France for travel 
by other airlines when necessary. 


Ground facilities. Although the French national budget carries 
large appropriations for various aids to civil aviation, the available 
figures do not clearly indicate the total amounts designed to be spent 
on ground facilities. The total civil aviation appropriations for 1950, 
including the direct subsidy to Air France already discussed, amounted 
to 23,760 million francs ($70,000,000) .6° The expense of some services 
made available to commercial operators by the French Air Force, in- 
cluding search and rescue and radio communications in some overseas 





65 “Subsidy Policies,” supra n. 1, p. 798. See also ibid., ee Cf. 
agreement of September 20, 1946, supra n. 48, Art. 6; and J.O., 1948, Debats 
Parl., Ass. Nat., pp. 5025, 5029-5030, 5035. 

sonar Law No. 49-981, July 22,-1949, J.O., 1949, p. 7217, Art. 21; ibid., pp. 9766, 

87 Law No. 48-976, supra n. 45, Art. 16. 

68 J.0., 1950, pp. 8520, 8533, 8608, 8976, 9754, 10895, 12130; 1951, pp. 239, 575, 
5825, 5341, 9182, 9191, 9194, 9670, 9965, 10274. The discrepancy between the figure 
given here and that shown in “Subsidy policies,” supra n. 1, p. 793, is due to cut- 
backs in the 1950 appropriations enacted in August, September and October 1951. 
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territories, is not carried on the civil aviation budget. Contributions 
of the local budgets of overseas territories to the expenses of facilities 
used primarily on local services by Air France and its subsidiaries ap- 
pear to have been 100 million francs ($470,000) in 1948.% 

In France many airport expenses are shared by municipalities and 
chambers of commerce which receive a large proportion of landing 
fees and other airport revenues. The national Government’s share in 
such receipts was 87 million francs in 1948 and was expected to be 150 
million francs in 1951.7 

The Paris Airport has been developed largely at national expense, 
but specific figures are lacking. In 1950 the Government lent to the 
Airport one billion francs ($2,900,000) for thirty years at 6%. In 1951 
a further loan of 350 million francs was expected. These loans have 
come in part from the ECA counterpart fund. In 1951 the national 
budget provided for the first time an outright operating subsidy for 
the Paris Airport in the amount of 196,000,000 francs ($568,400) .” 

Effect of foreign exchange controls.”? Air France benefits in vari- 
ous ways from the French exchange controls. It is often easier for a 
Frenchman to pay his passage in francs than to obtain “hard” currency 
for transportation by a foreign airline. American air carriers are re- 
quired to pay in dollars for fuel, oil and lubricants purchased in France, 
while Air France is under no such burden. 

ECA aid.” France has been by far the greatest beneficiary of ECA 
dollar grants for the development of European civil aviation. ECA 
procurement authorizations for civil aviation material for France to- 
talled $51,957,000 as of March 31, 1951, while paid shipments of such 
material to France stood at $39,017,000 as of that date. In 1949 an 
ECA grant of $7,125,000 enabled Air France to purchase six Constel- 
lations. Since the company was required to deposit an equivalent 
amount in francs with the counterpart fund, this grant cannot be 
called a subsidy, but it has clearly been of substantial benefit to the 
airline. Of more doubtful benefit to Air France have been the ECA 
grants of $2,306,000 and $4,500,000 for the purchase of engines and 
parts by the manufacturers of Breguet 763 and SE 2010 respectively 
(see above) , and additional grants for the reequipment of the manu- 
facturing plants. The French counterpart fund has been drawn upon 
to finance the Paris Airport on a loan basis to the extent of 500 million 
francs in 1950, with 350 million francs more being requested for 1951, 
and to aid on a grant basis the reconstruction of war-damaged aircraft 
manufacturing plants to the extent of 394 million francs. 

(To be continued) 





69 See 12 Revue Generale de l’Air 658 et seq. (1949); 18 ibid. 272 et seq. 
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LEGAL IMPLICATIONS OF AGRICULTURAL 
AVIATION" 


By Peter J. McCBREEN 


Assistant Director of Claims, United States Aviation Under- 
writers, Inc.; Fordham, A.B., 1939; LL.B., 1947. Member of New 
York State Bar, and New York County Lawyer’s Association. Lieut. 
Commander, USNR. 


VIATION in agriculture is not new. Although the exact date 

of its introduction to farming is obscure, its beginning is gen- 

erally considered to have been during 1919.1 Since then, it has grown 

by leaps and bounds until today when we have approximately 15,000 ? 

planes operating in agricultural aviation all over the globe from the 
marshy rice paddies of the East to the undeveloped land of Iran.® 


To the present day farmer aviation’s value is untold and its uses 
manifold. It can be used for seeding, spreading defoliants and in frost 
control. But, by far, the most valuable assistance which agricultural 
aviation renders is in the application of herbicides and pesticides to 
crops and forests. It has been estimated that crop losses totalling 
$5,000,000,000 in 1949 alone were saved by the application of pesticides 
and herbicides* — 25 % of which were applied by aircraft.® 

Dusting by aircraft to control insects has been standard practice in 
all cotton-growing sections of our country for many years, but dusting 
to control weeds did not assume its great importance until after World 
War II when an acid known as 2, 4-D became available as a herbicide. 
The development of this acid, together with the combination of avail- 
able surplus aircraft and many experienced pilots, probably accounted 
for the rapid rise in the use of aircraft for agricultural purposes since 
the war. 

For a better understanding of how 2, 4-D accomplishes its purpose, 
it might be well to digress for a moment and briefly consider the char- 
acteristics of this phenomenal chemical which has proven to be 





* Presented to the Aviation Insurance Law Round Table, Insurance Section, 
American Bar Association at New York, N. Y., September 17, 1951. 

1 George D. Childress “Control or Education in Aerial Farming,” CAA Press 
Release Feb. 24, 1949; “Opportunities for establishing New Business in Avia- 
tion”—U.S. Department of Commerce publication, p. 179. 

2CAA Journal; Jan. 20, 1951 Issue, p. 1. CAA Bulletin #CAA-51-8 dated 
Feb. 18, 1951. 

3“U.S. Aid to Iran in Fight against Locust Plague,” U.S. Dept. of State 
Bulletin 24:661 Apr. 23, 1951. _ 

_ 4A conservative estimate taken in part from an Editorial by Avery S. Hoyt, 
Chief of Dept. of Entomology and Plant Quarentine, of U.S. Dept. of Agricul- 
ture, titled “Need for continued Research for Pesticides” appearing in June, 
1951 issue of Agricultural Chemical Magazine, and in part by estimates supplied 

y various herbicide manufacturers. 

5D. W. Rentzel “Partners in Agriculture—The Pilot and the Farmer.” CAA 

Press Release Apr. 21, 1949. 
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such a boon to agriculture in its war on weeds. 2, 4-D is the com- 
monly accepted abbreviation for 2, 4 dichlorophenoxyacetic acid.® 
It is not a poison in the ordinary sense, but a hormone-like material that 
causes serious disturbance in plants. Its effects can be highly lethal 
because by stimulating respiration, digestion of plant foods, and use 
of reserve material, it kills the plant by weakening it through abnormal 
use of its reserves.’ Characteristic symptoms of its lethal activity are 
bending and twisting of the stem and curling of the leaves.° Broad- 
leaved plants are highly susceptible to its lethal activity and caution 
must be used in its application in the vicinity of broad-leaved crops as 
it has unusual carrying qualities and even in a light wind will drift 
for many miles.? These carrying properties are so predominent in the 
dust form that application of 2, 4-D dust by aircraft has been prohib- 
ited since 1948 by the Civil Aeronautics Authority upon the request 
of the Department of Agriculture.’° Nonetheless, because it is cheap, 
selective, easy to apply and adapted to a wide variety of weed prob- 
lems, it is one of the most important chemicals in the weed control 
field today."? 

The flying farmer of today spraying any one of the modern chem- 
icals is conducting an operation of such potential that improper or 
careless execution can cause crop losses comparable to climatic disas- 
ters. In spite of this, there have been only nine reported cases involv- 
ing damage to property of third parties as a result of aerial dusting. 
Significant of the recent growth of the industry and the development 
of more powerful herbicides, however, is the fact that six of the cases 
have been reported since 1948 —three of which involve the use of 
2,4-D. The paucity of cases is not a good indication of the importance 
of the legal aspects of agricultural aviation. Since this aspect of agri- 
cultural aviation is of greater concern to the practicing attorney, we 
shall limit our discussion to a consideration of liability for damage to 
third parties as a result of crop dusting operations. 


APPLICATION OF THE, PER SE, “INHERENTLY DANGEROUS” DOCTRINE 


The question of liability for third party damage from crop dusting 
operations first arose in 1933 when the Arizona Supreme Court con- 
sidered the case of S. A. Gerard Company v. Fricker.’* In this case, 
the court established the harsh precedent unfortunately followed in 
later cases that aerial dusting was, per se, “inherently dangerous” and 
imposed strict liability on the farmer at whose request the dusting 
operations had been performed. The facts of the case conform to the 





6 W. A. Harvey and W. W. Robbins “2, 4-D as a Weed Killer.” California 
Agricultural Extension Service circular 133, revised June, 1947, p. 4. 

7 “2, 4-D—Friend or Foe” Pacific Insecticide Institute, p. 6. 

8 Ibid, p. 6. 

® Ibid, p. 5, and Chapman Chemical Co. v. Taylor, 222 S. W. (2d) 820 (Ark. 

10 CAA Bulletin #CAA-277, effective June 24, 1948. 

11 Harvey and Robbins “2, 4-D as a Weed Killer,” p. 4. 

12 42 Ariz. 508; 27 P(2d) 678; 1 Avia. 483. 
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usual pattern found in most crop dusting cases and involve a defendant 
farmer who employed an independent contractor, expert in aerial dust- 
ing to apply a poisonous pesticide in treatment of his crops. Damage 
to the plaintiff's adjoining apiary resulted from drift of the poisonous 
insecticide which had been negligently sprayed in a wind blowing 
toward the plaintiffs property. Suit was brought against the farmer 
rather than the contractor. The Trial Court found for the plaintiff 
and the defendant’s main contention on appeal was the fact that the 
dusting had been performed by an independent contractor and, there- 
fore, the defendant could not be liable for damage. This assignment 
of error was denied by the court with the holding that the dusting 
operation was, per se, “inherently dangerous,” and consequently the 
defendant could not delegate its performance to an independent con- 
tractor and thereby avoid liability. In arriving at its decision the court 
said: 





“The defendant was within its legal rights in depositing the in- 
secticide on its lettuce field for the purpose of ridding it of worms 
with which it was infested, and it can do this work itself for (sic) 
it could contract it, but, because of the very great likelihood of the 
poisonous dust or spray spreading to adjoining or nearby premises 
and damaging or destroying valuable property thereon, he could 
not delegate this work to an independent contractor and thus avoid 
liability.”’18 
In arriving at this harsh and precedent setting decision that aerial 

crop dusting was, per se, “inherently dangerous” and could not be 
delegated to an independent contractor, the court also said: 

“This is especially true where the agency or means employed to 
do the work, if not confined and carefully guarded, is liable to in- 
vade adjacent property or property of others and destroy or dam- 
age it.’”’14 

There should be no confusion as to whether the airplane or the 
dusting operation was the dangerous instrumentality referred to. The 
courts have consistently held the airplane not to be, per se, a danger- 
ous instrumentality. 


AERIAL Crop Dustinc Is Nort, Per Seg, “INHERENTLY DANGEROUS” 


The Court cited two cases! in support of the proposition that the 
operation is “inherently dangerous” and I believe both cases are readily 
distinguishable from the facts in the Fricker ‘case and, consequently, 
question the soundness of the court’s decision in applying the harsh 
tule of strict liability to the defendant farmer. We are all familiar 
with the general rule that an employer is ordinarily not liable for dam- 
age caused by the negligence of an independent contractor on the 
theory that the employer has no control over the operations being per- 





13 Ibid p. 484. 
14 Thid. p. 484. 
15 Medley v. Trenton Inv. Co., 205 Wis. 30, 236 N. W. 703, 76 A.L.R. 1250 
St. Louis & S.F.R. v. Madden, 77 Kan. 80, 93 Pac. 586, 17 L.R.A. (N.S.) 788. 
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formed by the independent contractor and, therefore, should not be 
responsible for damage caused by the negligent execution of the work.'6 
One of the main exceptions to this rule is where the work contracted 
for is, per se, inherently dangerous. In such case, an employer cannot 
delegate the work to an independent contractor to avoid liability for 
damage caused by lack of due care in the performance of the work." 
The essence of the doctrine is that if the work is of such a nature to 
bring it within this classification, the employer is subject to a positive 
duty to see that it is carefully performed in all details. He cannot 
assume that other persons will exercise reasonable care.1® 

The major difficulty is in determining whether or not a given case 
falls within the dangerous instrumentality classification. The more 
accepted test seems to be, not whether a man of ordinary prudence 
should have anticipated that the injury would have ensued,'® but 
rather whether danger so adheres in the performance of the work that 
safeguards must be taken.*° In other words, injuries to third persons 
must be expected to arise unless means are adopted by which such 
injuries may be prevented.” Accordingly, it seems clear that there is 
a duty on the part of the performer to take positive action to prevent 
damage which is expected to arise from the operation rather than 
merely exercise due care in the execution thereof. The operation of 
aerial dusting clearly should not come within this definition, as only 
due care, not preventive action is required. 

In the Fricker case, the court cited the case of Medley v. Trenton 
Investment Co.** as well as the case of St. Louis and S.F.R. Co. v. 
Madden ** as authority for its holding that the operation was inher- 
ently dangerous. The facts in each of these cases cited by the court 
clearly bring it within the classification of an inherently dangerous 
operation. In the Medley case, the independent contractor spread 
poisonous gas throughout one apartment of a multiple dwelling build- 
ing with the knowledge that the poisonous gas would escape into other 
apartments unless doors and windows were shut and sealed to prevent 
leakage. In the St. Louis case, the railroad was clearing its right of way 
by burning underbrush, and we are all familiar with the fire hazard 
and its tendency to spread unless preventive measures are constantly 
maintained. Therefore, in each case, the means employed were of such 
nature that safeguards were required to keep them within bounds and 
prevent damage to others. Both the poisonous gas and the fire were 
bound to escape and cause damage unless actively controlled by the 





1639 C. J. 1823 (See. 1530); Restatement of the Law of Torts, Sec. 409; 57 
C. J. S., Sec. 584 and cases there cited. 

1739 C. J. 1831, Restatement of Law of Torts, Sec. 427; 57 C. J. S. Sec. 
590 and cases there cited, 23 A. L. R. 1016. 

18238 A. L. R. 1027. 

1939 C. J. 1831, Sec. 1540. 

20 Thid; Seales v. Lewellyn, 172 N. C. 494. 

2139 C. J. 1382. 

22 See Note 15, supra. 

23 Tbid. 




















403 





AGRICULTURAL AVIATION 


operator. Not so, however, in the Fricker or other crop dusting cases ** 


where, if due care is exercised in its execution, injury to others will 
not result. Preventive measures need not be taken. Consequently, on 
the facts alone, I do not believe that the cases cited by the court are 
sound authority for the ruling in the Fricker case. 


The reason for the court’s decision and the imposition of the harsh 
rule of strict liability might be found in the fact that there is always 
fear of the unknown and when the court considered the Fricker case 
in 1933, aviation was relatively new and, in most cases, treated with 
distrust. Aerial crop dusters in those days were the barn storming 
pilots whose vocation was thrilling crowds at fairs and carnivals, who 
only turned to crop dusting at infrequent intervals. The court might 
well have given consideration to the dare-devil nature of the aviators 
in holding the employer to strict liability. 


Similar facts gave rise to another third party damage claim in 1940 
when the Arkansas Supreme Court in the case of Hammond Ranch 
Corp. and Homer Ricks v. Dodson and Williams ** after citing the 
Fricker case at length, followed its ruling and applied strict liability 
on the part of the defendant farmer. Later Arkansas cases,*° however, 
while still holding aerial crop dusting, per se, inherently dangerous, 
indicate a slight relaxation on the part of the court in the imposition 
of strict liability on the part of the defendant farmer and apply the 
reasonable man test to determine whether the farmer had knowledge 
of the dangerous potentialities of the poisonous chemical in order to 
evaluate his liability. As aviation grows and takes its rightful place in 
industry, the courts are losing their fear and distrust. There is now a 
marked tendency not to penalize this growing industry with unfair 
codes of conduct, but to subject it to the same standards of care as re- 
quired of other means of locomotion. 


THE ‘NUISANCE DOCTRINE” AS APPLIED TO AERIAL Crop DUSTING 


Another line of cases decided liability in aerial crop dusting oper- 
ations on the theory of “nuisance” and have permitted the defendant 
to avail himself of the regular common law defenses in order to ab- 
solve himself of liability. In 1937, four years after the Fricker case, 
the California Court of Appeals considered the first of a series of three 
cases arising in California involving liability to third parties for crop 
dusting operations. In Miles v. A. Arena & Co., et al," neither counsel 
cited the Fricker case in his brief and the California Court thought it 





24 This fact is further substantiated when we consider the proportionately 
small number of claims arising from aerial dusting operations. Moreover, the 
fact that negligence can be proven in each claim would indicate that, if due care 
had been exercised, damage would not have resulted. 

25199 Ark. 847; 186 S. W. (2d) 484; Avia 870. 

26 Chapman Chemical o. v. Taylor, 222 S. W. (2d) 820 (Ark.Sup.); 2 Avia. 
14, 966; Kennedy v. Clayton, et al, 227 S. W. (2d) 934. 
2723 Cal. App. (2d) 680; 73 P (2d) 1260; 1 Avia. 728. 
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was considering a case of first impression in the country. The court 
likened the drift of poisonous dust to cases where damage to third 
parties’ property had resulted from drifting smoke, dust, noxious gases, 
or similar substances originating on the defendant’s property. The 
facts in the Arena case conform to the already familiar pattern of fac- 
tual situations arising in third party claims for crop dusting damage 
and involve a defendant farmer who hired an independent contractor 
to apply poisonous dust to rid his crops of insect infestation. The 
poisonous dust was sprayed while the wind was blowing toward the 
plaintiff's property, and it was shown at the trial that the poisonous 
dust drifted to and damaged the plaintiff's apiary approximately one- 
half mile away. In finding against the defendant, the court said: 


“It must be conceded that, in itself, dusting vegetables to kill 
pests that prey upon them is a necessary and lawful operation which 
the owner of the vegetables may perform, either himself or through 
his servants, or may have performed by an independent contractor. 
However, he should not do the dusting, or have it done, under cir- 
cumstances which would indicate to a reasonably prudent person 
that damage to his neighbor would result.”?8 


Under this theory the farmer is liable to the plaintiff on the basis of 
private nuisance to adjoining land owners and not because of the in- 
herently dangerous nature of the work as laid down in the Fricker 
case. Here, the court obtained the same result and permitted recovery 
against the farmer. However, the farmer could avail himself of the 
common law defenses and was held to a degree of care commensurate 
with that exercised by the reasonably prudent man. There can be no 
question but that the California ruling, followed in later California 
cases,*® seems more equitable and is a much more reasonable approach 
to the subject of liability than the imposition of the harsh rule of the 
Fricker case. 


MANUFACTURER ABSOLUTELY LIABLE FOR DAMAGE CAUSED 
BY LATENT DEFEC7s 


Another land mark case in the establishment of principles of law 
affecting agricultural aviation is Chapman Chemical Company v. Tay- 
lor.*° Here a novel situation was presented to the Arkansas Supreme 
Court in 1949 involving the latent drift characteristics of 2, 4-D. In 
the Chapman case the plaintiff brought action against the defendant 
farmer for damage to his cotton field caused by the drift of 2, 4-D 
spread by the defendant on its rice field over three-fourths of a mile 
away. At the trial, the defendant farmer impleaded the chemical com- 
pany that manufactured the 2, 4-D as a party defendant under the 
Uniform Contribution Among Tort Feasors Act on the theory that 





28 Ibid p. 729. 
29 Jeanes v. Holtz, 211 P (2d) 925, 3 Avia. 17, 104. Lenk v. Spezia, et al, 
30 222 S. W. (2d) 820, (Ark. Sup.) ; 2 Avia. 14, 966. 
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the latent drift characteristics of 2, 4-D had not been made known to 
the defendant and, consequently, the manufacturer should be liable 
for the damage caused by the latent defect in the manufacture of the 
chemical. At the trial it was shown that 2, 4-D had carrying qualities 
unlike any other chemical and, even in a slight wind, would drift as 
much as twenty miles where the ordinary dust would settle within 
sixty feet. It was further established that the chemical company manu- 
facturing 2, 4-D not only did not have knowledge of these characteris- 
tics but had not even conducted tests to determine the carrying qual- 
ities of the chemical. ‘The Trial Court returned a verdict in favor of 
the defendant farmer and awarded judgment against the impleaded 
manufacturer. On appeal, the Appelate Court sustained the findings 
of the Trial Court and based its ruling on the doctrine of MacPherson 
v. Buick Motor Company,>* which laid down the doctrine that privity 
of contract was not necessary between plaintiff and defendant to estab- 
lish liability and then imposed absolute liability on the part of the 
chemical company on the holding of Spencer v. Madsen,** stating 


“Rather it (liability) rests upon the principles that where the 
thing when put to the use for which it is intended by the manufac- 
turer, by reason of defects which were known, or could have been 
known, by the exercise of reasonable care by the manufacturer is 
dangerous to life and limb, the manufacturer is liable to third per- 
sons.” 


Also worthy of note in the Chapman case is that, while the question 
of independent contractor did not arise, there was some indication that 
the court would not have applied the harsh rule of the Fricker case 
when, in discussing the liability of the defendant farmer, the court in- 
dicated that his liability was to be decided by his own negligence. Little 
by little, the common law defenses are becoming available to the de- 
fendant farmer. 





31217 N. Y. 382; 111 N. E. 1,050. This was an action for personal injury 
to the plaintiff caused by accident resulting from defective manufacture of a 
wheel on an automobile manufactured by the defendant. Among other things, the 
defendant denied liability on the theory that the wheel had been manufactured 
by an independent contractor and that there was no privity of contract between 
the plaintiff and defendant as purchase had been made through an automobile 
dealer. The court held that an automobile manufacturer is chargeable with 
knowledge that an automobile equipped with weak and defective wheels is a 
dangerous machine. Where the manufacturer purchased iron and painted wheels 
from a reputable dealer and exercised no care to determine whether they were 
defective, except to run the auto for several miles for a test, the manufacturer 
is liable for an injury to one who purchased the car from the manufacturer’s ven- 
dee and was injured by the collapse of the wheel because of a defect which might 
have been discovered by proper inspection by the manufacturer. Justice Cardozo 
said: “If the nature of a thing is such that is is reasonably certain to place life 
and limb in peril when negligently made, it is then a thing of danger. Its nature 
gives warning of the consequences to be expected. If to the element of danger 
there is added knowledge that the thing will be used by persons other than the 
purchaser and used without new tests, then irrespective of contract, the manu- 
facturer of this thing of danger is under a duty to make it carefully.” 


32142 Fed (2d) 820. 
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THE DoctTRINE OF THE TRESPASSING BEE 


Of the nine reported cases, five involved damage to apiaries.** In 
the three early cases ** it was found that the poisonous dust had drifted 
from the point of application on the defendant’s property over to the 
plaintiff's apiary and, consequently, negligence in the execution of the 
operation was established. However, in the case of Lundberg, et al 
v. Bolon ** the defendant farmer was held liable by the Trial Court 
for damage to the plaintiff's apiary caused by the use of poisonous dust 
on the theory that the defendant had failed to give notice to the plain- 
tiff of his intention to spread poisonous dust on his crops. On appeal 
the Appelate Court found negligence on the part of the defendant by 
reason of the fact that the dust had drifted from the point of applica- 
tion over to the plaintiff's adjoining apiary. In overruling the Trial 
Court’s grounds for decision, the Appelate Court held that causal con- 
nection had not been established between the lack of notice and the 
damage to the apiary. The court also indicated, in dictum, that had 
the bees been trespassers, recovery would have been denied.** This 
dictum has become the ruling in Jeanes v. Holtz, et al ** and Lenk v. 
Spezia ** wherein the California Court of Appeals found for the de- 
fendants on the theory that the plaintiff's bees were trespassers on the 
defendants’ crops at the time they came in contact with the poisonous 
dust and, therefore, recovery was denied. The court held that, without 
a showing that the dust had drifted to the apiary, there was not suffi- 
cient basis upon which to predicate liability to the defendant. 

The ruling in the case involving trespassing bees is in accord with 
the weight of authority and follows the general rule cited in 1 Ruling 
Case Law, Section 74 (Page 1132) that: 

“The owner of unenclosed land is not in general bound to keep 
his premises safe for the trespassing animals of others and, if in 
the ordinary use of his property harm befalls them, their owner by 


permitting them to roam at large is held to have assumed the risk 
of such injury and so is denied any right of action on that count.” 


There might be some question that bees can be considered licensees 
if the defendant had knowledge of their constant invasion of his prop- 





383 §, A. Gerard Co., Inc. v. Fricker, 42 Ariz. 503; 27 (2d) 678; 1 Avia. 483 
Miles v. A. Arena Co., et al, 23 Cal. App. (2d) 680; 73 P (2d) 1260; 1 Avia. 728 
Lundberg, et al v. Bolon, 188 P (2d) 587; 194 P (2d) 454 (Ariz. Sup.); 2 Avia. 
14, 521 Lenk v. Spezia, et al, 213 P (2d) 3 Avia. 17, 106. 

84S. A. Gerard Co., Inc. v. Fricker, 42 Ariz. 503, 27 P (2d) 678; 1 Avia. 483 
Miles v. A. Arena Co., et al, 23 Cal. App. (2d) 680; 73 P (2d) 1260, 1 Avia 728 
Lundberg, et al, v. Bolon; 188 P (2d) 587; 194 P (2d) 454 (Ariz. Sup.) ; 2 Avia. 


. Onl. 

35 188 P (2d) 587; 194 P (2d) 454 (Ariz. Sup.) ; 2 Avia. 14, 521. 

862 Avia. 14, 521, at p. 14, 526; The court said: “And in three other instruc- 
tions the court told the jurors that, if the bees were trespassers, the plaintiff 
could not recover. The fact that the bees were trespassing was neither pleaded 
as a defense nor proved. There was no evidence at the trial that the bees went 
into the defendant’s cotton field and there ate the poison causing their death. 
We believe in this case that the jury was fully and correctly instructed.” 

37 211 P (2d) 925; 3 Avia. 17, 104. 

38 213 P (2d) 47; 3 Avia. 17, 106. 
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erty and had accepted the benefits of their cross-polination. However, 
in the case of McGill v. Compton *® it was held that there could be 
no recovery for injury to the plaintiff's animal resulting from accident 
occurring on the defendant’s property, even where the animal was a 
licensee, without showing that the defendant had agreed to protect the 
animal while it was on his property. If we apply this ruling to the Bee 
case, it is apparent there would be no recovery unless the defendant 
farmer had agreed to protect the bees while they were on his property. 
Without this showing, there would be no recovery. 


Our review of the reported cases establishes the fact that recovery 
can be had from the defendant farmer, either on the basis of the 
“inherently dangerous” doctrine or on the doctrine of ‘private nui- 
sance,” with a marked tendency of courts in later cases to permit the 
defendant to avail himself of the common law defenses even where 
the court applies the “inherently dangerous” doctrine. This departure 
from the strict rule in the early cases seems to indicate that Agricul- 
tural Aviation is “coming of age” and as its benefits to our economy 
become apparent, the courts adopt a more equitable approach to the 
question of liability. 


CONTROL AND EDUCATION 


Just as in other new industries, agricultural aviation suffered “grow- 
ing pains” and in some localities received a bad reputation from the 
unconscionable methods employed by some of the operators and from 
the public’s fear of the unknown. It was to be expected that many 
pilots of narrow vision only able to foresee a limited future for them- 
selves in this industry would be primarily concerned with making a 
fast profit rather than performing a properly executed operation. The 
result was an irate farmer for a job poorly done on his own crops and 
negligent damage to his neighbor’s. The more intelligent operators, 
on the other hand, foreseeing the tremendous possibilities over the 
years for this young industry conducted their operations in an efficient 
manner. Their purpose was to leave a satisfied customer in each local- 
ity as their best means of advertising. 


It was obvious that something had to be done in order to prevent 
the unscrupulous operator from doing great harm. Although controls 
are repugnant to most of us, some control was necessary. It could not 
be supplied by the Civil Aeronautics Authority as their regulations, if 
constitutional, would apply on a nationwide basis and what would be 
adequate and effective for one section of the country would not be 
suitable in another. Moreover, the CAA could only control certain 
aerial applicators, and it was necessary that ground applicators be sub- 
ject to the same regulation. The best solution was control by the 
several states and in the majority of our agricultural states, this is prop- 





39 66 Ill. 8327; See 49 Am. Dec. 261 note. 
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erly limited to registration of operators*® and the requirement that 
application be made for permission to use poisonous chemicals. By 
this method the state insures that the operator will have at his disposal 
all current information about the chemical for which application to 
use has been made. 

Schools and universities in the agricultural areas, especially those 
having agricultural departments, are joining in the campaign to edu- 
cate personnel in the industry.4! The CAA and Department of Agri- 
culture, combined with the local state agencies and representatives of 
the chemical companies, all foresee the need for education rather than 
regulation and are working toward that end. This spirit of co- 
operation can be readily seen in the development of the aircraft desig- 
nated, AG-1. It was built and designed by Texas A&M in cooperation 
with the CAA* with the advice and recommendations of most oper- 
ators in the industry. It is the first aircraft designed and built ex- 
clusively for use in agricultural aviation and its demonstration flight 
on June 27, 1951, at Washington National Airport showed it to be 
highly satisfactory in performance.** 

The development of better planes, combining the speed of aircraft 
with the agility of the helicopter; the discovery of newer and more 
powerful chemicals and the cooperative spirit of the farmer, the duster, 
the manufacturer and various Federal and State agencies give this 
adolescent industry its greatest assurance. Acricultural aviation’s fu- 
ture is secure and the benefits we shall reap from its development are 
limitless. 





40 Kans., S. D. Wyo., Conn. Nev., Vt., Md., Mass., Mont., N. D., Wash., 
Calif., Idaho. 

41 Geo. D. Childress—Control or Education in Aerial Farming—CAA Press 
Release, Feb. 24, 1949. 

42 CAA Bulletin #CAA 390, dated Nov. 2, 1949. 

483 CAA Bulletin #CAA 51-32 dated June 27, 1951. 
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THE QUESTION OF U.S. AIR MAIL SUBSIDY" 


By DonaLp W. Nyrop 


Chairman, Civil Aeronautics Board and Air Coordinating Com- 
mittee. Deans College, B.A., 1934; Geo. Washington Univ., LL.B., 
1989. Formerly, Administrator of Civil Aeronautics, 1950 Deputy 
Administrator of Civil Aeronautics, 1948-50; Specialist in interna- 
tional policy matters, Air Transport Association, 1946-48, Executive 
Officer to Chairman CAB, 1942. Lieut. Colonel, Air Transport 
Command, USAFR. 


I have chosen to write about air mail subsidy at this time because 
it is a question that is referred to often — and usually critically — 
but rarely factually. It is not a new subject because it existed from the 
very beginning of our first scheduled air transportation. Even the ques- 
tion of transportation subsidy itself — long before the aviation world 
knew of it — was as old as history. 

I must confess that I found it somewhat reassuring recently when 
I read that the early Phoenicians, in developing their first ocean com- 
merce, were forced to depend “. . . on allotments from the King” to 
assist them economically because earnings from their early voyages 
were not great enough to bear all development costs. I have even found 
evidence of hidden subsidies in the operation of the early camel cara- 
vans of the East which received “donations” from regional rulers in the 
form of food and shelter and armed guards so as to assist in developing 
a safe trade route to the sea. And finally, the need and presence of sub- 
sidy was even more noticeable in the development of world commerce 
by the British Merchant Marine in the 18th and 19th centuries. Brit- 
ish commercial domination of the seas would never have developed 
without subsidies in the form of tariffs, the omni-present protection of 
the British Navy, tax relief in shipbuilding, and many other forms of 
donations and hidden subsidies from the Government. 

But significantly, all three of these transportation systems — the 
ocean trade of the Phoenicians; operation of the caravan trade routes, 
of the East; and the development of the British Merchant Marine — 
had one thing in common in addition to receiving subsidy. Each of 
these transportation systems, which were originally conceived to pro- 
mote trade and travel for profit, inevitably became instruments of their 
nation’s foreign policy: they became a great force and power in the 
economic strength and in the national defense of their countries. As 
they developed foreign commerce they also developed techniques to 
increase the speed and capacity of their transportation systems, while 
at the same time they developed a trained manpower pool to operate 
it. This resulted in a skilled and immediately available transportation 





* Revised and expanded from address given before the Wings Club in New 
York, October 17, 1951. 
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force in the event of war or other national emergency. The same is 
true today of air transportation, perhaps even more than it has been of 
any other form of transportation yet developed. 

From the very beginning, the growth of American industrial power 
and production was interrelated with the parallel development of 
transportation. The great systems of transportation which made pos- 
sible the growth of our commerce and industry did not just happen; 
they were conceived and operated by private companies but much of 
the early cost of development was met by various types of subsidy from 
our democratic Federal Government working hand in hand with our 
system of private enterprise. 

The element of subsidy was present and made possible the early 
building of such transportation systems as the post roads of colonial 
New England, the contruction of the Erie Canal across New York 
State and the many other canals which today link America’s lakes and 
rivers in a great network of inland waterways. And I have even heard 
it whispered that the magnificent pioneering development of the rail- 
roads, which first united our nation from coast to coast, also received 
subsidy assistance from the Federal Government. 

Indeed, our national transportation systems could not have devel- 
oped without the financial support of subsidy — whether in the form 
of land grants, waterway rights or mail payments. It was subsidy from 
the Federal Government that made it possible for these transportation 
systems to get started and to grow when — like the Phoeniccians thou- 
sands of years before — they found that their earnings alone were not 
enough. 

Nevertheless, in the business of transportation, particularly air 
transportation, the word “‘subsidy’”” has somehow developed a conno- 
tation of inefficiency. Perhaps the stigma of subsidy will be eliminatetd 
when the public realizes more clearly that all of this Government aid 
is not given primarily for the benefit of the air carriers but for the 
benefit of the traveler, the shipper, the user of the mails and the many 
communities served. 

The entire question of United States air mail subsidy is not a new 
economic question; it is, rather, a proven method of assisting in de- 
veloping a new form of transportation which our democratic govern- 
ment long ago worked out with other transportation systems of private 
enterprise. The goal of this pact between the Federal Government and 
the development of a new transportation system is this: that when the 
first development period is over there will come a time when the ele- 
ment of subsidy — through good management and increased revenues 
— will cease to exist, and the cost of operation, and the profits derived 
from the operation, will be obtained solely from the money the carrier 
receives for transporting persons and property. 

Therefore, I believe the critics of subsidy in air transportation 
should be told that this has always been the goal of development of the 
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commercial airlines of the United States. I believe the time has come 
also when I should reemphasize that the Big Four! domestic air car- 
riers of the United States which presently carry nearly 80 percent of 
our domestic air mail load, have now reached the position of operating 
without any subsidy mail pay from the United States Government. 

Moreover, I believe the public should be reminded that scheduled 
air transportation by private companies in the United States is only 
25 years old —and that its current major economic and _ technical 
achievements have occurred well within the memory of most of us. 

Beginning in 1926, we witnessed the birth of privately operated 
commercial air transportation. In that year the airlines of the United 
States carried about 5800 passengers, but by 1950 the unparalleled 
growth and expansion of civil aviation resulted in our airlines carry- 
ing more than 18 million persons! I believe that the achievement of 
the Big Four airlines of the United States in reaching economic self- 
sufficiency without subsidy in a period of 25 years time is an economic 
and technical feat worthy of praise rather than criticism. I know of no 
other transportation utility of this nation which achieved economic 
self-sufficiency without mail pay subsidy in so short a period of time. 
Moreover, I am confident that many of our other airlines will join the 
Big Four in this non-subsidy category of operation in the future. 


HIsTorRicAL DEVELOPMENT OF METHODS OF ESTABLISHING 
Arr Marit RATE COMPENSATION 


In order to better understand the present situation concerning the 
subsidy of air transportation, it is necessary to understand how it all 
began. Participation by the Federal Government, both in direct flight 
operations and later in economic assistance through the form of sub- 
sidy, started with the very first air mail flight. Everyone who has fol- 
lowed the development of American aviation is familiar with those 
epic years when the United States Post Office Department sponsored 
and developed a system of air mail transportation utilizing World War 
I surplus DeHavillands and Jennies as flight equipment. The history 
of those years from 1918 to 1926 and the exploits of the pilots who 
flew the first transcontinental night air mail — gallant men such as 
Jack Knight and Ham Hamilton and others — have become legendary. 


But it was not then, and it is not now, a part of the philosophy of 
American democratic government to nationalize any form of transpor- 
tation. And so it came about in 1926 that the Government decided to 
let out contracts to private operators for the purpose of transporting 
“persons, property and mail” by air over specific routes between spe- 
cific cities of the nation. The Post Office Department, which had car- 
ried the direct burden of financial and operational support, bowed out 
and private enterprise took over and began the development of the 





1 American Airlines, Inc.; Eastern Air Lines, Inc.; Trans World Airlines, 
Inc.; United Air Lines, Inc. 
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commercial air transportation system we have today. It wasn’t much 
of a system in the beginning. A great many of the route segments were 
not flown at night. Nevertheless, our privately operated air transpor- 
tation system was flying 128 aircraft which carried more than one and 
a half million pounds of mail and more than 8,500 passengers in that 
first calendar year of 1927, which was celebrated above all the other 
years of our early civil aviation because it marked the flight of Lind- 
bergh to Paris. 

The contracts between the air transport operators and the Gov- 
ernment were soundly based on laws enacted by the Congress which 
made it possible, through the element of subsidy, for private companies 
to carry mail and passengers, pay continuing development costs, and 
still receive a reasonable profit on their investment. The first of those 
air mail bills ? — which became known as the Kelly Act after its spon- 
sor — was passed on February 2, 1925 and was described as an act “... 
to encourage commercial aviation and to authorize the Postmaster 
General to contract for Air Mail Service.” The point of greatest inter- 
est in the Kelly Act to private companies desiring to enter the air 
transportation business was the fact that this bill provided that the air 
carrier operator would be paid up to four-fifths of the revenues derived 
from air mail. 

In October of 1925, the Post Office Department awarded the first 
bids on air mail routes authorized under the Kelly Act.’ The five orig- 
inal private air mail contractors were Colonial Airlines, Robertson 
Airlines, National Air Transport, Western Air Express and Varney 
Speed Lines. These carriers formed the nuclei of some of the great 
air transportation company systems of today; Colonial became part of 
of the present American Airlines System; National Air Transport and 
Varney became part of United’s System; and Western Air Express be- 
came part of TWA. 

However, the honor of carrying the first domestic air mail by pri- 
vate contract went to Henry Ford, the motor car manufacturer, who 
was holder of Contract Air Mail Routes Nos. 6 and 7, which the Post 
Office awarded a few weeks after the five original contracts. Ford had 
begun air service operations out of Detroit to Chicago and Cleveland 
in April of 1925, carrying company freight exclusively. Consequently, 
Ford’s airline was in readiness for immediate action and it took only 
a few weeks to arrange air mail schedules, which were inaugurated on 
February 15, 1926 from Detroit to Cleveland. 

However, before the year 1926 was over it had become apparent 
that some adjustment must be made in the formula of mail payment 
to the air carriers because few of them were able to make any money 
under the existing rates. Under the Kelly Act of 1925, the amount of 
four-fifths of the postage revenue received by the Airlines was figured 
on a “tallying system” which made it necessary to count each piece of 
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U. S. AIR MAIL SUBSIDY 418 


mail every time mail bags were transferred from one carrier to another. 
Inasmuch as tallying each stamp to ascertain the postal revenue was a 
slow and expensive process, the operators requested a more efficient 
method of computing mail payments. Consequently, Congress passed 
the first amendment to the Kelly Act of 1925, modifying the mail 
payment formula to make weight of mail carried rather than postal 
revenue the basis of payments. 

In 1928, Congressman Kelly sponsored a second amendment to the 
original Contract Air Mail Act of 1925, which provided for a reduction 
of the postal rate to 5c an ounce, with a net result highly profitable to 
the airlines. This reduction in postal rates decreased air mail revenue 
but it increased the volume of mail carried by the airlines. Inasmuch 
as the carriers were then being paid by the weight of mail carried, air- 
line income nearly doubled until on some routes carriers actually re- 
ceived more for transporting mail than the Government received in 
postal revenue. 

Moreover, the effect of this second amendment to the Kelly Act 
made it more profitable to carry mail than passengers, and consequently 
passenger traffic was neglected and the development of passenger air- 
craft proceeded slowly. During this early period of development the 
economic fact of air transportation life was simply this: mail was 
cheaper to handle and more profitable than passengers. In order to 
correct this situation, it became necessary to alter the Kelly Act a third 
time, which amendment became known as the McNary-Watres Bill.® 

The main provision of the McNary-Watres amendment changed 
the method of computing mail payments from the old pound-per-mile- 
rate basis to an amount-of-space-available basis. The McNary-Watres 
amendment was an outright subsidy but it stimulated passenger opera- 
tions because the carriers began to install seats to attract passenger 
traffic to use up space not occupied by mail. This resulted in stimu- 
lating new passenger aircraft design and the Post Office Department 
even offered extra payment to airlines willing to use multi-engine cabin 
planes, two-way radio, and other aids to navigation to further assist 
in stimulating passenger air transportation. 


GrowI1nG NEED TO SEPARATE SERVICE Marit PAy FROM SUBSIDY 


I have cited the Kelly Act and its subsequent amendments in some 
detail in order to point out that even in the very beginning years of 
air transportation we were having trouble developing a method or 
formula for establishing mail rate compensation for air carriers. And 
significantly all methods devised for the payment of air mail compen- 
sation had one singular lack: none provided for a separation identify- 
ing the monies paid out for the service of carrying the mail and the 
monies paid out as subsidy. 





83 Sponsored by Senator Charles D. McNary of Oregon and Congressman 
Laurence H. Watres of Pennsylvania; approved April 29, 1930. 
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The passage of the Civil Aeronautics Act of 1938, did not change 
this situation. The Board was primarily concerned in the few imme- 
diate pre-war years with determining fair and reasonable mail compen- 
sation for the carriers and with the adjudication of new route cases. 
During the war years the situation was so completely abnormal — with 
half the domestic air transport fleet at one time in military service — 
that the Board did not attempt to establish a mail rate formula that 
would provide a measure of division between service rates and subsidy 
rates. 

Following the end of the war, however, the Board became keenly 
aware of the need to separate service payments and subsidy payments 
from the whole mail payment. It became apparent almost immediately 
that there were many methods in the minds of many men as to how 
this should be achieved: I might say that formulas on how to deter- 
mine the subsidy separation cropped up all over the air transport in- 
dustry. In the meantime, the Congress, under the able leadership of 
Senator Edwin Johnson of Colorado, Chairman of the Committee on 
Interstate and Foreign Commerce of the U.S. Senate, had instituted 
a preliminary study by a private management consultant firm to pre- 
pare for legislation effecting a separation of service and subsidy pay- 
ment in mail to the carriers.* 

In the meantime, although the Board had been proceeding with a 
long-time mail rate case involving the Big Four airlines which it ini- 
tiated on February 21, 1949, looking toward the establishment of a 
rate that would contain no element of subsidy. After lengthy meetings 
and discussions between the staffs of the various carriers and the Board, 
general conclusions were reached and on August 7, 1951, the Board 
announced a mail payment rate for the Big Four of 45c a ton-mile, 
beginning January 1, 1951 and projected into the future. Each of the 
Big Four had been receiving mail compensation on a temporary basis, 
pending this final determination of their mail payments, and the 
Board’s decision in this case resulted in the Big Four carriers repay- 
ing the U. S. Government about five million dollars. 

Consequently this amount became due and owing to the govern- 
ment upon finalization of the 45c mail rate proposed by the Board, 
which was found to be strictly a “service” rate and entirely free of any 
subsidy to these carriers. 

During the course of working out an equitable solution for a sub- 
sidy-free mail rate for the Big Four carriers, ways and means of es- 
tablishing such a rate were developed and proved of tremendous 
importance to the subsidy action subsequently taken by the Board. 
About one month before the Board issued its 45c per ton-mile rate 
for the Big Four, I wrote Senator Johnson in July, 1951 and informed 
him that the Board would go forward as rapidly as possible with the 
separation of the compensatory and subsidy elements of mail pay. In 





4See, Edwin C. Johnson, “Committee Report to the Senate on Separation 
of Air-Mail Pay from Subsidy,” 18 J. Air Law & Com. 320 (1951). 
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that letter I proposed that the Board would submit to the President 
and the Congress a special report providing an administrative separa- 
tion of the compensatory and subsidy elements of mail pay for the 
domestic mail carriers as of September 30, 1951, and I am pleased to 
be able to admit that we met that deadline. 


CAB ADMINISTRATIVE SEPARATION OF SUBSIDY FROM SERVICE MaIL PAy 


Before describing the administrative separation of service mail pay- 
ments from subsidy mail payments which has been effected by the Civil 
Aeronautics Board — and which I consider to be one of the most im- 
portant decisions ever rendered by the Board — I should like to explain 
very briefly some of the background. 


It is sometimes difficult for those of us connected with the business 
of air transportation, to realize that many people are unaware that a 
substantial portion of the compensation paid to the airlines for the 
carriage of mail really has nothing to do with the service of transport- 
ing the mail but is granted by the government as a direct aid to assist 
in developing a sound transportation system to serve national objec- 
tives. As a matter of fact the word “‘subsidy” is not found anywhere 
in the Civil Aeronautics Act of 1938, under which all of American 
civil aviation functions. However, Section 406 (b) of the Civil Aero- 
nautics Act directs the Board to consider: 


the need for each such air carrier for compensation for 
the transportation of mail sufficient to insure the performance of 
such service, and, together with all other revenue of the air carrier, 
to enable such air carrier under honest, economical, and efficient 
management, to maintain and continue the development of air trans- 
portation to the extent and of the character and quality required 
for the commerce of the United States, the Postal Service, and the 
national defense.” 


The unusual wording here evident in the Act is the inclusion of 
the “need” factor in fixing mail rates which places the entire burden 
of making up the air carriers’ deficits on their whole operations on the 
U. S. Post Office Department. 

Mail rates for domestic carriers, as fixed under the Civil Aeronau- 
tics Act, are adjudicated currently as follows: a formal hearing by the 
Board is provided to determine whether the carrier has conducted its 
operations in an honest and prudent manner in fulfillment of the 
duties required under the carrier’s permanent certificate of public 
convenience and necessity — and to the extent that it has so conducted 
itself, the Board will recognize for mail-rate-making purposes the 
operating expenses and revenues received from non-mail services. 

After the operating deficit has been determined, there will then be 
added to it an amount sufficient to cover a reasonable return on the 
investment of the carrier, (usually 7 percent after taxes for past 
periods) and this total sum will be expressed in terms of miles flown, 
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mail carried, or some other suitable standard. In a like manner, a 
temporary mail rate for the future is determined, except that esti- 
mates must be made as to operating results. The mail rate orders or 
opinions of the Board never contained a breakdown of the money 
awarded as to service rates required for carrying the mail —and the 
subsidy rate over and above the service rate. 

Nevertheless, the Board believes, with the Congress, that the time 
has come to clearly identify the subsidy element of mail pay for the 
«lomestic air carriers, and while our domestic airline industry has not 
yet reached a peak of development, its strength as a factor of national 
defense and its service to the people has come a long way in the 13 
years since the passage of the Civil Aeronautics Act of 1938, as the 
following tabulation shows: 


Number of Airlines 
Route miles in operation 
2-engine aircraft 
4-engine aircraft 
Helicopters 

Aircraft Fleet Cost 
Revenue Ton-Miles 
Revenue Passenger-Miles 
Commercial Revenues 
Communities Served 


1938 

16 

38,757 

229 

0 

0 
$22,919,000 
51,619,000 
423,000,000 
$27,047,000 
182 


1951 

40 

103,237 

528 

315 

1] 
$346,116,000 
1,117,846,000 
9,311,000,000 
$570,587,000 
588 


Total Annual Ton-Mile Ca- 
pacity Available for Com- 
mercial and National De- 
fense Requirements 


194,947,000 2,861,997,000 


The tremendous growth of domestic air transportation in the 13 
years since passage of the Civil Aeronautics Act, and its current eco- 
nomic vigor, makes 1951 an appropriate time to effect an administra- 
tive separation of service mail payments and subsidy mail payments. 
The airline industry of the United States is no longer a fledgling; it is 
reaching early maturity. The detailed disclosure of subsidy amounts 
paid to each air carrier will, I am confident, furnish an impetus and a 
greater opportunity to both the government and the air carrier indus- 
try to appraise more closely what has been accomplished and what 
direction and scope our planning for the future should follow. I be- 
lieve that with identification of the specific amount of subsidy paid to 
each carrier there will develop a concurrent awareness of the cost 
added to the operation of specific routes and service, and because of 
this there will be greater likelihood of remedial action in the public 
interest. 

It is the primary and immediate responsibility of the Board not 
only to evaluate the service furnished by the domestic airlines in light 
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of the objectives of the Act, but to reckon with the cost to the U. S. 
Government. On the one hand the Act requires that an air transpor- 
- tation system must be broad in scope and strong in its operation; but 
the Act also requires that it be an economical system. To that end 
certain mergers, or interchanges, or joint use of facilities or curtailment 
of service of certain route segments, or more realistic pricing of com- 
mercial air service may be indicated. 

There is another factor, also, in the need to separate the service 
rate from the subsidy rate in airline payments that must not be over- 
looked. At the present time the Post Office Department is charged 
with substantial outlays of money to meet the mail payments to air 
carriers set by the Civil Aeronautics Board. Obviously, with the sub- 
sidy element present the Post Office is paying for something completely 
unrelated to the service of transporting mail. The Post Office Depart- 
ment is the biggest business which our government conducts and its 
accounting should be such as to let the Congress and the public know 
the actual cost of conducting it. And so long as subsidy is blanketed 
—or hidden —into the Post Office accounts and appropriations, an 
accurate, economic evaluation of the job that the Post Office Depart- 
ment is doing becomes increasingly difficult. 

And so the Board, aware of all these many factors of interest, estab- 
lished an administrative separation of service mail pay from subsidy 
mail pay. Time will tell the extent to which we may have to alter — 
on the basis of actual experience — these definitions. I do believe, how- 
ever, that we have developed a method of arriving at service pay for 
our air carriers which is equitable to all concerned. 

The separation of service mail pay from subsidy mail pay which 
the Board has established does not mean that our domestic air carrier 
mail payments will be ruthlessly reduced; it means only that the Board 
and the Congress, the airline industry and the public will know for 
the first time in our transportation history the amount of money it 
costs to operate airlines for carrying the mail and the amount it costs 
in subsidy to provide additional development costs. 

In the Board’s administrative separation report, we separated serv- 
ice mail pay from subsidy mail pay on the basis of actual figures sup- 
plied by the carriers for the fiscal year 1951. By using these figures we 
determined that of the total domestic mail pay of $61,934,000 approxi- 
mately $27,369,000 was service pay and $34,565,000 subsidy pay. For 
the next two fiscal years — that is 1952 and 1953 — the Board estimated 
that the total amount of domestic mail payments would be slightly 
above 57 million dollars for 1952 and almost 66 million for 1953. 
However, the subsidy for these two future fiscal years is estimated to 
decline from the $34,565,000 figure for 1951 to $24,134,000 for 1953 
—or slightly more than 30 percent, which the Board believes is most 
encouraging. 

I shall not attempt to break down the method of determination 
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that we followed in establishing the service mail pay on a mail-ton- 
mile basis for our domestic air carriers as the Report is printed in full 
elsewhere in this issue of the Journal.> However, I should like to point 
out that we determined the unit costs of an air carrier to these basic 
operating figures: (1) length of traffic haul and average distance be- 
tween stops; (2) density of traffic; (3) and volume of operations. Con- 
sequently, the Board determined, after extensive analyses, that revenue 
ton-miles per station is the best available composite measure of deter- 
mining unit cost, which we achieved by dividing revenue ton-miles 
flown during fiscal 1951 by the average number of stations serviced 
during this period. Extensive staff study over the years also disclosed 
that it was better to arrange for the grouping of carriers to arrive at 
a service rate because grouping permits the averaging of costs which 
tends to minimize deviations between the reported cost of individual 
carriers and results in simplicity of presentation. Consequently, in the 
Board’s administrative separation we established seven domestic air 
carrier groups with applicable service rates for each group for three 
fiscal years, 1951, 1952 and 1953. We fully expect that a number of 
these carriers will move from higher service rates to lower service rates 
within the next few years. 

In my letter to Senator Johnson last July I point out that it was 
also the Board’s intention to release a report not later than June 30, 
1952 setting forth an administrative separation of service mail pay and 
subsidy mail pay for U. S. air carriers in international, overseas and 
territorial operations. Thus, in future years the Board may be able 
to issue an annual report separating service mail payments from subsidy 
mail payments for the entire U. S. air carrier industry. Each such re- 
port will present a separation for the preceding fiscal year based on 
actual results and known figures and a separation for the next two 
succeeding fiscal years on a projected basis. 


Boarp’s ADMINISTRATIVE SEPARATION SUGGESTS 
MERGERS AND CONSOLIDATIONS 


The Board’s Administrative Separation of Subsidy Payments from 
Total Mail Payments will highlight the carriers requiring the greatest 
Federal support. Both the carrier and the Government can then ex- 
amine the situation of the high subsidy carriers with greater attention 
than heretofore with the idea of developing ways and means to reduce 
the subsidy and still maintain adequate air service in the public in- 
terest. 

One of the methods that may be followed up after the adminis- 
trative separation plan has been applied to the carrier is for the Board 
to suggest a merger, consolidation, an acquisition of control, or a route 





5 “Administrative Separation of Subsidy from Total Mail Payments to 
Domestic Air Carriers,” by the Civil Aeronautics Board, Sept. 1951; copies may 
be obtained from the Public Information Section, Civil Aeronautics Board, Wash- 
ington 25, D.C. See page 441 infra. 
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transfer that might be in the public interest and meet the require- 
ments of the public convenience and necessity. 

On October 23, 1951 the Board took action suggesting the merger 
of Continental Air Lines, Inc. and Mid-Continent Airlines, Inc., two 
trunkline air carriers operating in the middle western region of the 
United States. In the Show Cause Order issued by the Board it was 
pointed out that a combination of Continental and Mid-Continent 
into one trunkline would probably result in annual savings of around 
one million dollars in subsidy mail payments. 

Applying the criteria of the Board’s administrative separation plan 
to these two carriers shows that they now require a combined subsidy 
— operating as individuel carriers — of more than 24% million dollars 
annually and that this need for subsidy will continue during fiscal 1952 
and 1953. The Board also pointed out that continuing studies have 
demonstrated that a domestic trunkline’s ability to achieve financial 
self-sufficiency tends to be directly related to its size and that its unit 
costs tend to be inversely related to traffic volume. A combination of 
Continental and Mid-Continent would create a trunkline significantly 
larger in size and have a substantially larger traffic potential than either 
company alone. Moreover, such a merger would not materially affect 
the airline competition in the midwestern area because Continental 
and Mid-Continent have direct one-line competition along less than 
five route segments. 

Moreover, it appears that both Continental and Mid-Continent 
have been and are now receiving a total amount of mail subsidy in 
excess of the amount required to compensate them for the service of 
transporting mail and that this dependence on the Government for 
subsidy may be lessened by the proposed merger. It also appears that 
the public would receive, at less cost, services equivalent or superior 
to those it now receives through the operation of these carriers as sepa- 
rate entities. 

Thus the Board issued its Show Cause Order to find out why the 
integration of Continental and Mid-Continent’s routes into a single 
unified system would not be in the public interest, both from effi- 
ciency of operation, public service, and to achieve a reduction in sub- 
sidy mail payments from the Federal Government. 

I believe that any article on U.S. mail subsidy — because of the 
controversial and little-known factors involved — necessarily becomes 
a rather uninteresting exposition on air transportation economics. But 
I believe also that by establishing the administrative separation of serv- 
ice mail pay from subsidy mail pay the Civil Aeronautics Board has 
recognized the maturity of the fastest growing transportation medium 
in the world. I believe the Board’s action will make it possible for the 
Congress and the people and the airline industry to know exactly the 
worth of this tremendous transportation force that even now is pro- 
viding unparalleled logistic strength to our national defense. I believe 
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the Board’s administrative separation of service mail pay and subsidy 
mail pay — although it may be altered in a plus or minus direction — 
as subsequent study dictates — will make impossible any criticism of 
subsidy pay based on inaccurate and misleading, and sometimes wild 
guesses. 

It took subsidy money from 1926 to 1938 to launch American air 
transportation; it took subsidy money to continue its efficient develop- 
ment in the public interest and in the national defense from 1938 to 
1951. It may take continued subsidy for some of our carriers in the 
years ahead if we are to continue to expand and serve our nation in 
air transportation nationally and internationally, and if that subsidy 
amount is required under honest and efficient management it will be 
paid. But in the meantime, with every passing year, American air 
transportation is achieving its own place in the sun with decreasing 
cost to the government and with complete economic self-sufficiency 
without subsidy as its permanent goal. 
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wren U. S. commercial air transport had its humble beginning 
back in 1926, the chief concern of the operators was flying the 
mail. Ultimately, it was thought, passenger planes would link our 
major cities, but it was not until Congress passed the Watres Act of 
1930 that regular passenger service received its real impetus. For the 
first time it was recognized that carrying passengers could lower the 
cost of mail service. The Watres Act provided “bonuses” to mail con- 
tractors for acquiring aircraft which could accommodate both mail and 
passengers. With this incentive passenger service began to be pushed 
more aggressively. In 1930 air fares averaged a little over eight cents 
a mile compared with ten to twelve cents or more previously. 


Air FARES LIMITED BY RAILROAD FARES 


Gradually it came to be recognized that to develop any appreciable 
volume of passenger traffic, rates would have to bear some reasonable 
relationship to railroad passenger fares. Of necessity, therefore, the 
upper limit of air fares was largely determined by railroad competition. 
Thus first class rail fares (including Pullman charges) plus some 
allowance for speed and novelty became the effective ceiling on airline 
passenger fares. 


Although such rates were obviously insufficient to support passenger 
service independently, they did achieve one of the primary objectives 
of the Watres Act by reducing the cost of the airmail service to the 
government. Except for relatively small ups and downs this cost has 
declined steadily. The rapid growth of air travel which followed has 
frequently obscured this basic purpose for which our commercial air 
transport system was founded, namely, to fly the mail. 


Without such a historical perspective many have been led to believe 
that “the cart came before the horse” or, in other words, that airmail 
payments to the carriers were devised just to make passenger service 
possible. Thus the easy conclusion follows that such service is subsi- 
dized. To the extent that one economic activity tends to support an- 
other, there may be an element of “subsidy” in such a relationship. 


Perhaps the day has arrived when public policy should dictate that 
air passenger service support airmail. If so, the priority which airmail 
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now enjoys over any other type of air service would give way to the 
“when, as, and if” basis assigned to air freight. Such a system would 
be inconsistent with all previous concepts of expediting the mail. 
Moreover, it would be incongrous to expect the airlines to haul the 
mail at a rate applicable to that of the lowest commodity classification 
when other transport agencies charge the government up to ten times 
as much for mail as for many classes of freight. Recent studies have 
shown that rates paid the airlines for carrying six-cent air mail are 
closely comparable to that paid the railroads for carrying three-cent 
mail. 

To say that development of our air passenger service to its present 
high state has not been assisted in some measure through early mail 
payments would be a gross error indeed. However, to those who have 
contended that it is heavily subsidized, the question might fairly be 
asked as to what it would cost to maintain and operate a fleet whose 
sole purpose was to fly the mail. Even the most conservative cost esti- 
mate for a service resembling present standards would undoubtedly 
be several times total mail payments to the domestic trunk lines. 


QUESTION PosED By SUBSIDIZED RAIL PASSENGER SERVICE 


But regardless of the pros and cons of these and other points, there 
is one very significant factor which deserves serious examination in 
any consideration of ‘‘subsidy.”” This concerns the general subject of 
competing transport fares. It has been shown that air passenger fares 
have been historically related to those of first class rail service in that 
generally air fares equalled first class and Pullman charges plus a 
premium for speed and novelty. Inasmuch as maintenance of this 
relationship initially had a obvious bearing on traffic generation, the 
question might be raised as to the derivation and adequacy of railroad 
fares. Here our concern is primarily with adequacy. If, for example, 
rail fares are artificially low it would seem to indicate that perhaps 
airline fares are, of necessity, kept lower than would otherwise be the 
case. ‘To what extent is this true? 

Examination of the record clearly shows that passenger train serv- 
ice, in most cases, is unprofitable. It is fairly well known that most 
suburban commuter service is conducted at a loss, yet it is seldom 
recognized that on intercity passenger service most railroads operate 
at a deficit or else barely break even. Despite retroactive mail pay 
increases last year, not a single railroad showed a profit in its passenger 
division. In fact, passenger train operating ratios ranged from just 
under 100% (before rents, fixed charges, etc.) to as high as 192%. 
For all class one roads the average was 124%. 

As the following table indicates, this condition was not peculiar 


to 1950. It has been true for many years with but a few exceptions, 
such as the heavy troop and civilian movements during World War II 


which were fairly profitable. 
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Although there appeared to be some improvement in 1950 it should 
be noted that last year’s loss of $509,000,000 had been reduced by 
$107,000,000 of mail pay awarded in December but which was ap- 
plicable to the years 1947, 1948, 1949. Otherwise the loss amounted 
to a near record of $616,000,000. 

How have the railroads been able to withstand losses of such mag- 
nitude? Evidently freight service has absorbed the loss. Last year net 
operating income from freight trains amounted to $1,547,000,000. 
After absorbing the adjusted $616,000,000 deficit incurred in passen- 
ger train service, net earnings before fixed charges, etc. were reduced 
to $931,000,000. Deducting such charges, the return on net investment 
amounted to 3.8%. The trend over the last fifteen years has been as 
follows: 


TABLE I 


PASSENGER TRAFFIC, REVENUE AND OPERATING INCOME— 
CLASS I RAILROADS 


Revenue (a) Net Operating 
Passenger Passenger Revenue 
Miles Revenue Passenger Division 

(billions) (millions) (millions) 
1936 22.4 $ 412 d $233 
1937 24.7 443 242 
1938 21.6 406 d 255 
1939 22.7 417 d 251 
1940 23.8 417 d 262 
1941 29.4 515 d 226 
1942 53.7 1,028 89 
1943 87.8 1,653 280 
1944 95.5 1,790 234 
1945 91.7 1,716 230 
1946 64.7 1,259 d 140 
1947 45.9 963 d 427 
1948 41.2 964 d 560 
1949 35.1 861 d 649 
1950 31.8 813 d 6509 


(d) Deficit. (a) Excluding sleeping accommodation charges received by 
Pullman Company. Source: Association of American Railroads. 

In this table the data has been taken from reports of the Association 
of American Railroads. It reflects the long-accepted accounting sys- 
tem prescribed by the Interstate Commerce Commission. Some have 
argued that this system does not present a true picture because of the 
basis of allocating joint costs. It is contended that passenger train 
deficits are not cash losses. Actually, this is true to only a very limited 
extent since nearly 75% of expenses charged to passenger trains are 
direct costs. The other 25% represents the passenger portion of ex- 
penses common to both passenger and freight services. 


Thus, if all passenger trains had been discontinued last year, the 
adjusted $616,000,000 loss absorbed by freight service profits would 
not have disappeared automatically. A portion of overhead and fixed 
charges were incurred on behalf of the passenger service but these 
would continue whether passenger trains were operated or not. Re- 
gardless of how fine a distinction is made over allocation of joint 
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expenses, it is clear that passenger train service represents a substantial 
financial drain. Whichever way the “cake is cut” the results are the 
same — a relatively low rate of earnings on investment. Table II, which 
also presents data taken from reports of the Association of American 
Railroads, shows that this return over the last four years averaged less 
than 3.8%. By all known regulatory standards, such a rate of return 
is inadequate. 


TABLE II 


NET OPERATING INCOME AND RATE OF RETURN— 
CLASS I RAILROADS 


Net Railway Operating Income————— 


Freight Passenger 

Division Division Total Rate of 

(millions) (millions) (millions) Return 
1936 $ 892 d$ 233 $ 667 2.88% 
1937 827 d 242 590 2.56 
1938 626 d 255 373 1.62 
1939 838 d 251 589 2.55 
1940 943 d 262 682 2.93 
1941 1,223 d 226 998 4,28 
1942 1,394 89 1,485 6.30 
19438 1,080 280 1,360 5.71 
1944 871 234 1,106 4.71 
1945 621 230 852 3.77 
1946 760 d 140 620 2.75 
1947 1,206 d 427 781 3.41 
1948 1,561 d 560 1,002 4,24 
1949 1,335 d 649 687 2.86 
1950 1,548 d 509 1,040 3.99 


(d) Deficit. Source: Association of American Railroads. 


IMPACT ON AIRLINES 


The implications of artificially low railroad fares now become 
apparent. RAILROAD PASSENGER SERVICE Is VERY LARGELY SUBSIDIZED 
By Freicut. To the domestic airlines this means that for a long time 
air travel, with its fares based on rail fares, has also been under-priced. 
It is reasonable to conciude, therefore, that more realistic pricing of 
rail passenger service undoubtedly would have made possible a health- 
ier basis for the fare structure of the airlines. Thus, despite the his- 
torical fact that the nation’s commercial airlines initially were organized 
to fly the mail, air passenger service would have been able to achieve 
greater independence from whatever government assistance it received 
before now. 


To illustrate the importance of under-priced rail fares, Table III 
shows the increases required merely to allow the railroads to break 
even on passenger service. In 1950, for example, had average passen- 
ger fares been about 63% higher there would have been little, if any, 
drain on earnings from freight operations. Instead of earning an 
inadequate 3.8% return, earnings on net investment thereby would 
have become a respectable 6.4%. 
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TABLE III 


ACTUAL AND BREAK EVEN PASSENGER REVENUE — 
CLASS I RAILROADS 


Average Ave. Rev. 

Revenue Per R.P.M. 

Per Rev. Needed to Actual Relative 

Pass. Mile Break Even Increase Increase 
1936 1.84¢ 2.88¢ 1.04c 56.5% 
1937 1.79 8 i 0.98 54.7 
1938 1.87 3.06 1.18 62.8 
1939 1.84 2.95 1.11 60.3 
1940 1.75 2.85 1.10 62.9 
1941 1.75 2.52 0.77 44.0 
1942 1.92 1.75 0.17* 8.9* 
1943 1.88 1.56 0.32* 17.0* 
1944 1.87 1.62 0.25* 18.8* 
1945 1.87 1.62 0.25* 13.8* 
1946 1.95 217 0.22 11.3 
1947 2.10 3.03 0.93 44.3 
1948 2.34 3.70 1.36 58.1 
1949 2.45 4.30 1.85 75.5 
1950 2.56 4.16 1.60 62.5 

*Decrease 


The full impact of more realistic pricing of rail passenger service 
is clear. Table IV shows that the airlines would have benefited sub- 
stantially from being able to obtain a better basis for their fare struc- 
ture. This table indicates that for some time now, had the airlines 
raised their fares by an amount equal only to the actual dollars and 
cents increase needed by the railroads merely to break even, airline 
earnings would have been enlarged sufficiently to permit a good profit 
with lower mail pay or even without any whatsoever. 


TABLE IV 


PASSENGER TRAFFIC, ACTUAL AND ADJUSTED REVENUES AND 
AIRMAIL PAYMENTS 16 DOMESTIC AIRLINES 


(Col. C) Additional 


(Col. B) Col.BAdjust’d Annual Total 
Revenue Average To Reflect Pass. Rev. Domestic 
Passenger Revenue Actuallncreas At Rates Airmail 
Miles Per Rev. In Rail Fares In Col. C Paymente 
(billions) Pass. Mile (PerTablelII) (millions) (millions) 
1936 0.37 5.70¢ 6.74¢ $ 4 $127 
1937 0.41 5.60 6.58 14} 
1938 0.48 5.18 6.36 6 16 
1939 0.68 5.10 6.21 7 18 
1940 1.05 5.07 6.17 12 20 
1941 1.38 5.04 5.81 11 23 
1942 1.42 5.28 5.11 5* 23 
1943 1.63 5.27 4.95 4* 24 
1944 2.18 5.35 5.10 5* 33 
1945 3.36 4.95 4.70 8* 34 
1946 5.90 4.63 4.85 13 21 
1947 6.01 5.06 5.99 56 29 
1948 5.82 5.76 TAZ 719 48 
1949 6.56 5.76 7.61 121 45 
1950 7.87 5.50 7.10 125 46 


*Decrease. {Fiscal years. 


Except for the 1942-1945 period, an increase in air fares by only 
the additional amount required to produce break-even rail fares would 
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have augmented airline revenues substantially. In the earlier years 
mail payments would have been cut sharply. After World War II the 
larger revenues were more than double airmail payments on the 
average. 

If air fares had been increased by the same percentage or relative 
amount required by the railroads to break even, the results would be 
even more startling. Using 1936 as an example, the actual increase of 
1.04c amounted to 56.5% of the average rail passenger mile yield. 
A similar percentage increase to maintain the same relative ratio would 
have produced an average air fare equal to 8.90c instead of the 5.70c 
received. The annual increment would amount to approximately 
$12,000,000 as against only $4,000,000 at the 6.74c rate. The additional 
revenues exactly equalled total airmail payments. Thus, it can be 
concluded that our domestic airline service as early as 1936 could have 
supported itself and carried all the airmail for nothing. Even at today’s 
low compensatory service rates of 45c per mail ton mile, the carriers 
would have been paid nearly $2,500,000 in 1936. 
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ges title to this article could well be the question — “Where, for 
the past year and a half, could a common law crime, even murder, 
go unpunished in any court of law?” The answer, as given by a ruling 
of one of our Federal Courts, would appear to be — “On a U.S. com- 
mercial airliner flying over the high seas... .” The only U.S. case in 
point, and therefore the leading one on this subject, is the unfortunate 
decision in the U.S. District Court (Eastern District of New York) , on 
March 17, 1950, U.S. v. Cordova and Santano (89 F. Supp. 298) . It was 
held that the Federal courts are without jurisdiction to punish the 
crime of assault and battery, committed by two Puerto Rican passen- 
gers against the pilot and the stewardess, while a plane was flying from 
Puerto Rico to New York. 

It is problematical whether that decision would or should stand up, 
if another similar but better argued and considered case should come 
to trial today, ie. even before the rectifying Congressional action rec- 
ommended by the court is taken Four Bills! have been introduced in 
Congress to plug this gap in the law, and, at the same time of writing 
this article all four appear to be still pending in the respective Judiciary 
Committees. All have the identical purpose of adding a new subsection 
(5) to section 7 of title 18, U.S. Code. The purpose, in the McCarran 
bill, is stated ‘‘to confer Federal jurisdiction to prosecute certain com- 
mon-law crimes of violence when such crimes are committed on an 
American airplane in flight over the high seas or over waters within 
the admiralty and maritime jurisdiction of the United States.” 

Even if the rectifying legislation should be enacted before this 
article is published, the situation into which, for the past year and a 





1 H.R. 2739 on Feb. 19, 1951 (Mr. Celler) ; H.R. 2985 on Feb. 28, 1951 (Mr. 
Keating) ; and two identical bills S. 2149 on Sept. 20, 1951 (Senator McCarran) 
and H.R. 5547 on Oct. 1, 1951 (Mr. Celler). See also Note 13. 
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half, the Cordova case has cast our American idea of justice, is so un- 
enviable, that it is felt desirable to submit that opinion to a minute 
critical examination. It is further desired to express the belief that (a) 
it should never have been decided as it was,? and (b) that since it was 
so decided, it’s effect should have been nullified, if possible, by an 
immediate appeal, which should have been, but was not, taken by the 
local district attorney. In all justice to the Court, it should be men- 
tioned that the Court itself, in its opinion, recommended the quick 
form of appeal now available in such Federal cases where the U.S. is a 
party. The justice department not only failed to appeal, but apparently 
also delayed rather long in pressing the introduction of corrective 
legislation. 


As will be pointed out later, in spite of the suggestion in the opin- 
ion, there is no jurisdiction other than in the Federal courts to punish 
crimes of the type of the Cordova case. However, before elaborating 
thereon, it might be well to consider a few of the basic factors under- 
lying the general questions of jurisdiction in the airspace, in both 
International Law and Domestic Law. 


STATUS OF AIRSPACE IN INTERNATIONAL LAW 


While among scholars of International Law there have been very 
strong advocates, and a few still remain — of a right of unlimited free- 
dom of navigation of the entire airspace — regardless of location, a 
contrary view, recognizing national sovereignty in definite areas, has 
now generally crystallized as International Law The latter view has 
been made the basic concept in practically all aviation treaties and 
multiple agreements, and two general rules prevail, 7.e., First, the air- 
space follows the legal status — metropolitan, colonial, or territorial 
waters — of the land or water area of the sovereign state below it; SEC- 
OND, the airspace over the HIGH SEAS, or such “no-man’s land” area 
—as exists in the Arctic and Antarctic, is free to all. Within the free 
air, all sovereign nations have equal RIGHTS and DUTIES. 

Aircraft, both public and private, in the free airspace, are subject 
solely to the jurisdiction of its national sovereign. Whether this juris- 
diction is governed by the flag it flies, the state of incorporation of the 
operating company, or the citizenship of its actual owners, is a matter 
for each sovereign to decide. The policy of the United States has been, 
in the case of merchant ships, to look behind the corporate identity, 
when its citizens clearly seek to evade U.S. laws and obligations, by 
incorporating abroad. The policy would be, in all probability the 
same in cases of aircraft engaged in International trade. 

While the status of merchant ships and aircraft parallel each other 
in most respects in International Law, there are, however, a few points 
where they are treated differently. One important departure occurs 
within the purview of our subject, i.e., their relative status while with- 





2See for disagreement with this eee J. C. Cooper, 87 American Bar 
Association Journal (April 1951) p. 
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in a territorial coastal belt. Their difference of treatment is primarily 
historical. Under International Law a foreign merchantman has a 
“right of innocent passage” through a coastal belt. Under this right 
it can pass through the belt at any time it pleases, so long as certain 
specific statutes which effect the peace, dignity, or tranquility of the 
adjacent state are not violated (smuggling, piracy, sanitation, blockade 
in time of war, etc.). But this “right of innocent passage” DOES NOT 
APPLY TO A FOREIGN AIRPLANE flying over the coastal belt. 
Prior approval, either by treaty or by individual special permission, is 
necessary before a foreign plane may enter the coastal belt, in the same 
manner as for an entry over the land area. Exceptions would appear 
to be made in case of distress or other urgent humanitarian reasons. 
By this new concept, the sovereignty of the adjacent nation is complete 
in the airspace over the coastal belt, while it is “limited” on the water 
surface area thereof. It would appear to follow that, in the absence 
of treaty, a crime committed on board a foreign aircraft, while it flies 
above the coastal belt, would be within the jurisdiction of the adjacent 
nation, regardless of whether the plane on that flight touches on an 
airfield of that nation, or whether the plane merely passes over the 
coastal belt on its way to a third nation. In the latter situation, on a 
merchant ship, the adjacent sovereign would not have jurisdiction of | 
any crime which does not intimately affect it. 


There are two other aspects of International Law which require 
extended comment in this connection. In both of these, it is most re- 
grettable that we, in the United States, who from the time of our found- 
ing fathers, have prided ourselves on being leaders in the field of legal 
justice, and of freedom of the seas have now placed ourselves in a most 
unfortunate and reprehensible position. The first of these relates to 
the status of an aggrieved foreigner on a U.S plane in flight over the 
high seas. The other is the effect, on airspace rights, in areas over the 
entire continental shelf, far out to sea beyond the three mile belt, as 
a result of a series of recent claim “grabs,” by many nations. In this 
movement, large newly defined areas, called ‘Territorial Seas” as dis- 
tinguished from the hitherto known “Maritime Belt” or ‘Territorial 
Waters,” have come into being. Even though a few such claims existed 
in the past, our government, by two proclamations,’ one claiming the 
ocean bed and subsoil of the entire continental shelf, and the other the 
fishing rights therein, was a leader in a mad scramble for claims, and 
has set a most unfortunate example.* Both of the above mentioned 
matters will be further elaborated at appropriate points in connection 
with the analysis of the Cordova case. 





3 Proclamations Nos. 2667 and 2668 and Executive Order No. 9633, all three 
on September 28, 1945, 10 Federal Register pp. 12308, 4, and 5. 

*“Recent Developments with respect to the Continental Shelf,” by R. Young, 
Vol. 42 (1948) Am. Journ. I.L. p. 849, “The Legal Status of Submarine Areas 
Beneath the High Seas.” Young, ibid. Vol. 45, p. 225. Other recent articles and 
notes and many references to comments, at home and abroad, all contained in 
Amer. Journ. I.L., Vol. 45 (1951), pp. 177, 240, 338; ibid. Vol. 48 (1950) pp. 553, 
670, 780, 849; ibid. Vol. 40 (1946) pp. 53, 178. 
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SOURCES OF FEDERAL JURISDICTION 


When the airplane became sufficiently economic in character to 
require governmental supervision in the United States, the States took 
the lead in regulation, starting with Massachusetts in 1911. The State 
regulatory movement was carried forward until in 1922 the “Uniform 
State Aeronautic Act” was promulgated. By 1926 most states had some 
form of Safety Regulations. Between July 23, 1920 and 1923 some 
twenty-four bills were introduced, without success, in Congress,® to 
regulate air mail or air commerce or both. 

During this period, spirited debate took place in Congress, within 
the American Bar Association, and amongst law review writers,® regard- 
ing the proper source of constitutional power for federal air regulation. 
Some argued that a new constitutional amendment was necessary. 
Some proposed to use the indirect vehicle of the treaty making power 
of Article II Section 2 of the Constitution (i.e., U.S. conclude air treat- 
ies, and Congress legislate to enforce them). A third group urged the 
use of the Interstate and Foreign commerce clause. The main argu- 
ment used against that clause was that it appeared to leave intrastate 
air navigation in the hands of the states, whose multiplying and diversi- 
fied laws were then causing confusion. To overcome this objection, a 
fourth group fought for the use of the Admiralty clause, and empha- 
sized the close characteristic similarity between the airship and the 
surface vessel, in construction, management, navigation and economic 
problems. Still others claimed Congress had adequate power under 
the provisions for Public Safety, Common Defense, and General Wel- 
fare clauses of the Constitution. It is interesting to note that, of the 
24 unsuccessful bills introduced between 1920 and 1923, it appears 
that only four early ones lack mention of Constitutional authority, 
seven emphasize the Admiralty clause, six the Commerce clause, five 
the Treaty Power, three General Welfare, three Public Safety, and one 
Common Defense. The basis of authority ultimately chosen takes on 
importance solely to indicate the general scope of control, by analogy 
to those regulations already existing in the selected field. 

While Congress did not pass a general law until the Air Mail Act 
of 1925 and the Air Commerce Act of 1926, it must not be presumed 
that the Federal Government was inactive in the areonautic field until 
this time. In 1898 an appropriation of $50,000 was made to the War 
Department for aviation purposes. Starting in 1910 steps were taken 
to foster air mail. In 1915 a very important research and development 
board, ““The National Committee for Aeronautics” was set up by Act 
of Congress When, in 1917, the Post Office Bill set aside $50,000 for 
air mail service, the Federal Government, through postal contracts, 
started exercising a material degree of control over the flight activities 
of those commercial planes which carried the mail. This indirect con- 





5 Rhyne, “The Civil Aeronautic Act, Annotated.” 
” 6 Zollman, “Admiralty Jurisdiction in Air Law,” 23 Marquette Law Review 
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trol affected practically all the large air lines, since all needed the Gov- 
ernment aid to exist. 

With the first overall federal regulatory statute, the Air Commerce 
Act of 1926, jurisdictional emphasis was predominantly the Commerce 
Clause. This basis it now appears was well founded for several reasons. 
The major portion of the activities of the airlines is commercial in 
nature. Congress had as a guide a set of generally acceptable statutes 
in the prior Interstate Commerce Acts. The administrative manage- 
ment of the Interstate Commerce Commission had been very exem- 
plary, and Congress appeared to feel that it could safely trust the man- 
agement of the new aviation industry to the I.C.C. pattern. On the 
whole this faith of Congress was well placed, for the administration of 
our aviation matters has been carried on ably, when compared with 
many other governmental agencies. The intervening years must surely 
have driven away the tears and fears of those who cried that State laws 
would wreck the industry. The only area of control now left to the 
states is that in which Congress, as interpreted by the Courts, has been 
silent. And when one now looks at the philosophy underlying the line 
of decisions starting with the Shreveport case (234 U.S 342) , and down 
through that of U.S. v. Sullivan (332 U.S. 698 (1948) ), one finds very 
little left, other than the bar of an awakened public opinion, to prevent 
full control, by federal bureaucracy, of the economic life within every 
hamlet and farm, and on every airplane and airfield. Practically the 
entire area of commercial activity which has heretofore been cherished 
as Intrastate, has now been pronounced Interstate. 

In the field of Federal Criminal Law all crimes are statutory. When 
our thirteen colonies achieved their independence, all of the unwritten 
laws of England, including the so-called “common law” crimes, became 
a part of the laws of each state. However, when the Constitution was 
adopted, a broad power to enact criminal laws was given to the fed- 
eral government, but jurisdiction to punish the common law crimes, 
as such, did not become a part of the federal system until, and in such 
form as, specific Acts of Congress made them so. Federal courts must 
therefore look strictly to Congressional authority for jurisdiction in 
criminal matters. The crime of assault, in the Cordova case, is in this 
common law category. 


U.S. v. CoRDOVA AND SANTANO 


In this case, a plane belonging to American owned Flying Tigers, 
Inc. and chartered by a California corporation, was making a flight 
from San Juan, Puerto Rico, to New York, on August 2nd, 1948, with 
sixty persons on board, seventeen of whom were children. Most of the 
passengers were Puerto Ricans and had been sent off by well-meaning 
friends and relatives after a convivial toasting with rum. Many of them, 
including Cordova and Santano, the principals, had brought several 
bottles of rum aboard with them in shopping bags which they took to 
their seats. Further drinking took place on board. After about one 
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and a half hours from take-off time, and while the plane was over the 
high seas, Cordova and Santano started to argue with one another. 
The stewardess tried to stop them, but was unsuccessful. Cordova and 
Santano retired to the rear of the plane to fight, followed by a large 
number of the passengers desirous of watching the fray. This made the 
plane so tail-heavy that the automatic instruments could not control it, 
and the plane started a rapid uncontrolled climb. The pilot quickly 
took over the manual control of the plane at this point, and was notified 
by the stewardess of the trouble between Cordova and Santano. ‘Turn- 
ing over controls to the co-pilot, the pilot went back, and tried, in his 
turn, to stop the fight. Santano quieted down, but Cordova attacked 
the pilot, and before he could be subdued, he bit the pilot on the 
shoulder, drawing blood. Cordova also struck the stewardess. 

Cordova was locked up for the remainder of the trip. New York 
authorities were notified, and on arrival in New York, Cordova and 
Santano were arrested. The indictment again Santano was later 
dropped. 

At the trial, the court decided it had jurisdiction to hear the case. 
and found the defendant guilty of the acts charged, but granted a mo- 
tion for arrest of judgment of conviction, on the ground that there was 
no federal jurisdiction to punish those acts. The judge concluded that 
he “‘felt very strongly that the government should have the opportunity 
to review this decision” and called the “attention of the United States 
Attorney to the procedure followed in US v Flores, supra, and also to 
the criminal appeals statute in its present form (18 U.S. Code, sec. 
3731) ... For what it may be worth, I certify that my decision turns 
on no issue of fact but merely the determination of a question of law, 
namely the construction of 18 U.S. Code, sec. 451 and sec. 455.”"7 

The opinion emphasizes the fact that an “aircraft” is not a ‘“‘vessel” 
within the meaning of Federal crimes committed on vessels. With this 
conclusion there is no quarrel. But the entire case thereafter proceeds 





7 The 1940 version of Title 18 and Title 28 were in effect on August 2, 1948, 
the time of commission of the crime, so were considered as the basis for the case. 
On September 1, 1948 the revised Codes were made effective, and former section 
451 is now 18 U.S.C. sec. 7, while former section 455 is now 18 U.S.C. sec. 118. 
The former VENUE statute considered in the case was 28 U.S.C. sec. 102 and it 
is now 18 U.S.C. sec. 3238. The changes in the revision are minor in nature, and, 
where significant, will hereafter be subjects of comment. 

The pertinent parts of the Code considered by the court are: 

“Title 18 U.S.C.A. sec. 451, reads in part: 

‘Places and waters applicable; on board American vessel on high seas 
or Great Lakes; on land under exclusive control of United States; Guano 
Islands. The crimes and offenses defined in this chapter shall be punished 
as herein prescribed: 

‘First. When committed upon the high seas, or on any other waters 
within the admiralty and maritime jurisdiction of the United States and 
out of the jurisdiction of any particular State or when committed within 
the admiralty and maritime jurisdiction of the United States and out of 
the jurisdiction of any gute State on board any vessel belonging in 
whole or in part to the United States or any citizen thereof, or to any cor- 


poration created by or under the laws of the United States, or of any 
State, Territory, or District thereof.’ ” 

“Title 18 U.S.C.A. sec. 455 (part of the same chapter) is entitled: 
“Felonious assaults; to murder or rape; other felony; with weapons; beat- 
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on the erroneous assumption that there can be no punishable crime on 
the high seas, under Federal law as it exists today, unless it be commit- 
ted on a “vessel.” 

The opinion (p. 300) says the acts complained of must meet one of 
two tests under 18 U.S.C, 451 in order to make operative the statute 
condemning striking, wounding and beating, and simple assault within 
the admiralty and maritime jurisdiction of the U.S.—i.e. 

(1) Were those acts committed on the high seas, or on any other 
waters within the admiralty and maritime jurisdiction of the U.S. and 
out of the jurisdiction of any particular State? 

(2) Were those acts committed on the high seas, or on any other 
waters within the admiralty and maritime jurisdiction of the U.S. and 
out of the jurisdiction of any particular state on board any vessel be- 
longing in whole or in part to the U.S. or any citizen thereof or any 
corporation created by or under the laws of the U-.S., or of any State, 
Territory, or District thereof? 

. The second question was answered first by the Court, and the 
answer was in the negative, by making it turn on the question of 
whether an airplane is a vessel within the meaning of the statute. 
Numerous cases were cited and discussed in support of this contention.® 
This negative answer to Question 2 is now generally accepted as correct. 

The opinion then (p. 302) returns to the first question which is 
also answered in the negative. And from this point on, the substance 
of almost every remaining material paragraph of the decision and the 
conclusions drawn from every case cited must be controverted. This 
will be done in detail. 


The problem may be approached by a consideration of statutory 
construction of 18 U.S.C. sec. 451 (1940 Code) and 18 U.S.C. sec. 7 
(present code). In this code there appear six classifications of physical 
areas upon which the “territorial” requirement for criminal jurisdic- 
tion may be used. Two significant changes in wording of the heading 
and of paragraph one were also made in the revised Code. The Cordova 
case being based on former Sec. 451, its wording will govern this analy- 
sis. And since the first three of the area situations will appear fre- 
quently in this article, they will be referred to as “Ground One,” 
“Ground Two,” etc. The heading and first paragraph of Sec. 451 has 





ing; simple assault,’”’ and reads in part: “Whoever shall unlawfully strike, 
beat, or wound another, shall be fined not more than $500, or imprisoned 
not more than six months or both. Whoever shall unlawfully assault 
another, shall be fined not more than $300, or imprisoned not more than 
three months, or both.” 

“Title 28 U.S.C.A. sec. 102 is entitled: 

“Offenses on the high seas,” and reads: “The trial of all offenses committed 
upon the high seas, or elsewhere out of the jurisdiction of any particular 
State or district shall be in the district where the offender is found, or into 
which he is first brought.” 

8 Reinhardt v. Newport Flying Service (1921 N.Y. 128 U.S.av.R. 4, 113 N.E. 
371) Crawford Bros. No. 2 (1914, D.C.Wash), 215 Fel 269, 1928 U.S.Av. R 1); 
U.S. v. Northwest Air Service (9CCA) (1935) 80F (2d) 804; 1986 U.S. AvR. 
148; McBoyle v. U.S. (1931) (283 U.S. 25) 1931 U.S. Av Ro 27); Noakes v. 
Imperial Airways (S.D. N.M. 1989) (28 F Supp. 412), 19389 U.S.Av.R 1). 
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already been set forth in footnote 7. The heading mentions the six 
grounds briefly, while paragraph One goes more in detail for Grounds 
one, two, and three. 


Ground One — 
“Places and waters applicable; * * * upon the High Seas.” 


Ground Two — 

“Places and waters applicable * * * on any of the waters within 
the admiralty and maritime jurisdiction of the United States 
and out of the jurisdiction of any particular State.” 

Ground Three — 

Heading — includes “* * * on board American vessels on High 
Seas” — Then in paragraph one thereunder appears in part — 
“or when committed within the admiralty and maritime juris- 
diction of the United States and out of the jurisdiction of any 
particular State, on board any vessel,” etc. 

Ground Four (in second paragraph— 

“Upon any U.S. vessel on the Great Lakes.” 

Ground Five — (in third paragraph) — 

“On land under the exclusive control of the United States.” 

Ground Six — (in fourth paragraph) — 

“On certain designated Guano islands.” 

The first three grounds are included in the self-same paragraph 
since they originated in the same statute, i.e., the Basic Crimes Act of 
1790. The other three grounds were added by subsequent statutes. 

Our immediate inquiry should be directed to the meaning of the 
first three grounds. We surely must assume under principles of legisla- 
tive interpretation that the drafters of the laws intended each of them 
to have a distinct meaning, each standing alone. And, furthermore, if 
the normal procedure was used in the draftsmanship of the law, we 
may also assume that they (the grounds) have been set forth in the 
direct order of their importance. 

Ground One covers the maximum physical expanse, 7.e. the three 
dimensional space of our world, outside of the land areas and their 
three mile territorial waters’ belt. The phrase used is unrestricted in 
any way. It doesn’t say “on the surface of the water,” or “under the 
surface of the ocean” or “‘air-space over the surface of the water.” All 
these and even the soil beneath the ocean floor are within its scope, 
down to the center of the earth. Neither does it use the word “vessel.” 
While the horizontal or shoreward limits of the high seas have been 
disputed and misunderstood by various sovereign nations and are even 
today unsettled, there have never been any adverse claims by any 
nation concerning vertical limits. Our founding Fathers must have 
also understood it that way. 

Ground Two is next in the order of territorial scope. It covers the 
great expanse of water area commonly understood in the U.S. by the 
phrase “Inland Waters.’ For most nations it consists of the maritime 
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belt (three nautical miles wide) off its shores plus its navigable inland 

waterways. On the authority of “The Hine” (1866, 4 Wall (71 U.S.) 
555) and “The Eagle” (-868, 8 Wall (75 U.S.) 15), it may be claimed 
that Ground Four (the Great Lakes area) is actually covered, part by 
Gound One and part by Ground Two, and that the statutory declara- 
tion is needed only for clarification. 

The word “upon” is used in the 1940 version of the code but is 
missing in the present section 7. Disregarding this word, it should 
again be noted that in Ground Two — as in Ground One — there is no 
vertical limitation of the area. All parts are included by implication, 
1.e. the surface of the water, the sub-surface water, the floor of the bed 
beneath, the soil below that bed, and also the Airspace Above, up to the 
sky. Here again the word “vessel” is omitted. 

Ground Three is next in order. It has by clear definition a very 
limited special scope. It is limited to the space in and on a U.S. vessel. 
Let us not be deceived by one paradox which appears at this point. 
While Ground Three is, in a ‘“‘space-expanse”’ sense, infinitesimal as 
compared with either One or Two, it so happens that, until recent 
years, the major part of all human activity in admiralty waters areas 
took place in or on a vessel floating on the water. In recognition of this 
fact, and in order to place a jurisdictional limitation on what property 
found at sea was to have U.S. character, it would seem that the state- 
ment of Ground Three is a desirable amplification of the wording of 
the prior grounds. These two factors also furnish an additional reason 
why Grounds One, Two and Three should be contained in the same 
paragraph in the Code. As a further result of the aforementioned 
paradox, it follows that, to date, practically all adjudicated cases have 
fallen under Ground Three. But this is a far cry from proving that if 
the crime does not happen to fall in field Three, it is impossible to 
find a jurisdictional basis in the much larger fields One or Two. 

It is now well recognized and accepted law that an aircraft in flight 
is not “vessel.” At one time it was thought that a hydroplane could 
be classed as a vessel — (Treasury Decision No. 36, 156 of Feb. 10, 1916, 
1628 U.S. AvR. 85, which held that for importation purposes under 
the Tariff Act a hydroplane was a “‘vessel,” but a land plane was not). 
But Mr. Justice Cardoza, in Reinhardt v. Newport Flying Service Corp. 
(1921) (N.Y.) (133 N.E. 371) ably convinced the legal profession 
that, while a hydroplane on the water might have certain attributes 
which brought it under Admiralty law, when it, or any other aircraft, 
was off the water, it was not a “vessel” within the meaning of the Mari- 
time laws. 

Hence it would now satisfactorily appear that jurisdiction for 
crimes committed on aircraft in flight over water is lacking, if sought 
only under Ground Three — but that ground does not exhaust the field 
from which our jurisdiction may be sought. 

Returing now to Ground One, it may be stated that under the Law 
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of Nations all of the High Seas are free. Like all laws of freedom, the 
rights accorded are not unlimited, but are circumscribed by a few ex- 
ceptions, such as those pertaining to piracy, slave trade, navigation 
rules, fishing rights, rules against floating mines, and certain rights and 
liabilities of belligerents and neutrals in war. Our nation fought two 
wars to establish this freedom, an undeclared Naval war of many 
engagements with France at the turn of the 19th Century, and the War 
of 1812 with England. This freedom is not limited in locality or scope 
to the exact surface of the sea, or to one inch, or one foot or one mile 
above or below the surface. It is free, on the surface, below the sur- 
face to the center of the earth, above the surface without visible limita- 
tion, except for the momentary right to occupy that small space through 
which an object is at that instant passing. And this right of momen- 
tary occupation is equally available to the body of a man on or in the 
water, a submarine under water, an aircraft above, as well as a surface 
vessel. It will also be available to any other contrivance which may 
be invented by man in the future and which is accepted by the civilized 
international society. 


Today jurisdictional questions regarding rights and liabilities in 
the air space over land are affected by the ancient Roman maxim — 
“Cujus est solum ejus est usque ad coelum et ad inferos” meaning 
‘He who owns the soil owns everything above and below, from heaven 
to hell.” This principle has been relied upon by the common law to 
determine rights in sub-surface minerals, oils, etc. With the advent of 
aviation, it has taken on new significance. There has been a four-way 
tug-of-war regarding the right to control the airspace over land, 2.e. 
(1) the private owner of the land beneath claiming under the maxim, 
(2) the State, and (3) the Federal Government, both seeking control, 
and (4) a group of aviation-minded individuals plus many learned 
international scholars contending for complete freedom of the airspace 
wherever it is not actually and physically occupied. The fourth group 
has now lost out entirely, and by a progressive series of statutes and 
treaties, the Federal Government is gradually taking control. State 
and municipal governments come next, in order of power to regulate, 
while the land owners’ claims are gradually being whittled to that part 
under physical occupation. But, while over land, the story is more and 
more limitation, over the high sea, the airspace is, like the ocean be- 
neath, free to all. 


In addition to the element of control of the airspace. the legal inci- 
dents of ‘‘ownership” of airspace has a direct bearing on our problem. 
The concept of property is as applicable to airspace over land, as it is to 
the soil which makes up that land, or the water which fills ponds, lakes, 
or streams. The “test” of “locality,” necessary to establish jurisdiction, 
may be found just as surely inside a section of airspace above the land, 
as it may on a field on the surface, or in a pit, or down in an under- 
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ground mine, or ona pond. And the airspace — be it over land or sea 
— is not a material vacuum, it is a “locality” which can be physically 
occupied by man, where he is capable of making a contract, or com- 
mitting a Tort. He may also commit a crime in that airspace just as 
surely as he can in a farmer’s field, down in a coal mine, on an ocean 
liner, under water in a submarine, or on the floor of the sea in a diving 
suit, picking sponges. To apply the “locality” test and find it present 
in airspace above the oceans of the high seas is merely another modern 
adaptation of the broad principles of law so ably laid down in our 
Constitution. The liberal jurisdictional authority contained in that 
document, together with the Judiciary Act of 1789, and the Crimes 
Act of 1790 which puts its crimes provisions into effect, constitutes 
another example of the great wisdom, far-sightedness and learning of 
that illustrious band of patriots who drafted them. Luckily they have, 
on the whole, been followed by sufficient men of vision and ability on 
our judicial bench to have kept the Constitution a living, growing 
document, ever expanding to meet the judicial needs of the moment, 
and to provide for the requirements of the future. 


On p. 302 of the Cordova case the following comment is made: 


“Beyond any doubt, Cordova’s misconduct took place over the high 
seas. Is it proper, then, in a criminal case, to extend federal crim- 
inal jurisdiction to a plane in flight OVER the high seas under a 
statute which speaks of crimes committed UPON the high seas or 
ON any other waters within the admiralty and maritime jurisdic- 
tion of the United States?” (Emphasis is the Court’s.) 


It would appear that undue stress has been placed in the opinion 
on the choice of words of the statute. The words emphasized by the 
court would seem to be merely prepositions or vehicles which make 
the really important words following them tie into a grammatical 
whole. As already pointed out, the vital words are “high seas” and the 
phrase “on the high seas” is believed to connote a three dimensional 
area synonymous with “on, over and under the surface of the sea.” 


On this point another interesting factor is noted. Even though the 
trial was concluded only last year, the alleged acts took place on August 
2, 1948. The revised edition of the Criminal Code was approved by 
Congress on June 25, 1948 but was not made effective until Sept. 1, 
1948, i.e. about one month after the assault. The trial was therefore 
conducted on the basis of the older, or 1946 version of Title 18. The 
new code revision is a monumental and drastic one, having been con- 
ducted over an extended period of time by a very large body of men 
consisting of members of Congress, the judiciary, and a special staff of 
two large law publishing houses. The acts of the Cordova case took 
place after the work was finished and approved by Congress, and could 
therefore not have had the slightest consideration in the rewording of 
the revised code. 


(To be continued) 
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INTERNATIONAL AIR TRANSPORT ASSOCIATION 
SEVENTH ANNUAL GENERAL MEETING 


HE Seventh Annual General Meeting of IATA was held at London from 

September 10-14, 1951. The sessions were opened by the Prime Min- 
ister, the Rt. Hon. C. R. Attlee, M.P. Sir Miles Thomas, Chairman of British 
Overseas Airways Corporation, took office as President of IATA, succeeding 
Warren Lee Pierson, Chairman of the Board of Trans World Airlines. 

The agenda of the Meeting was largely devoted to a review of the activi- 
ties of the various standing Committees of IATA, which have been reported 
in previous numbers of the JOURNAL; full texts of these Committee reports 
and abstracts of the discussion upon them will be found in IATA Bulletin 
No. 14, for December, 1951. 

A particular highlight of the Meeting was the Annual Report of the 
Director General, Sir William P. Hildred, which pointed out that during 
1950, the international scheduled airlines had carried 30,000,000 passengers 
—15 per cent more than in 1949—and had performed 26,000,000,000 passen- 
ger kilometers. Cargo ton-kilometers had increased by 33 percent to a total 
of 750,000,000, while mail transport had also risen 12 percent to a total of 
210,000,000 ton-kilometers. The annual gross revenues of the airlines for 
1950 had been approximately $1,500,000. Safety records had also shown a 
further improvement over 1949 and 1948. 

The Director General reported that despite rising costs of almost all 
commodities and services necessary to provide scheduled air transport, im- 
provements in operational efficiency had made it possible for the airlines to 
absorb by far the largest part of these rising costs without passing them 
on to consumers. Asa result, he declared, it was just to say that in terms of 
the purchasing power of the dollar, air transport was cheaper than ever 
before. 

Sir William pointed out that an American factory worker would have had 
to work 540 hours to earn a transatlantic ticket in 1947, but that in 1950, 
he could have bought a transatlantic excursion ticket for the equivalent of 
only 260 hours’ salary. 

During the same five-year period, he added, the IATA Traffic Conferences 
had created a world-wide pattern of rates and fares which was still flexible 
enough to allow for promotional rates and variations to suit the needs of 
regions where the standard of living and purchasing power of the public 
were lower than in other parts of the world. This pattern of agreement, 
he added, had been proved satisfactory to the many governments who exer- 
cise final jurisdiction over rates and fares and who have recognized the 
function of the Traffic Conferences in this field through bilateral agreements. 

The Director General stressed the necessity of arriving eventually at a 
complete, all-year-round, two-level fare system which would give the public 
the choice between regular, luxury service and a less commodious, but 
cheaper, tourist service on the international airlines. He expressed the 
feeling that widespread introduction of tourist services would clear up the 
competitive picture because some airlines had been too preoccupied with 
competition for the existing first-class market, to the exclusion of the mass 
market which would become available through lower fares. 





* Aviation Policy Staff, Department of State. 
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TOURIST FARES 


A substantial part of the discussion in the General Meeting at London 
was devoted to the question of tourist fares. Such a second-level fare for 
North Atlantic operations had been agreed at the Traffic Conferences at 
Bermuda in May, 1951, to become effective on October 1, 1952. Due to 
objections by some governments, notably a provision for certain frequency 
limits during an initial experimental period of operation, this Bermuda 
resolution could not become effective and the matter was again before the 
Traffic Conferences for action. The consensus of the General Meeting, 
which cannot act on fares and rates matters, nevertheless indicated that the 
airlines were widely agreed in principle on the introduction of these fares. 

Although it had been hoped that a substitute agreement to replace the 
disapproved Bermuda resolution could have been arrived at by mail vote of 
the airline members concerned, it was necessary to put the matter to a 
further full session of the Traffic Conferences at Nice, France, beginning 
November 27, 1951, in order to arrive at mutually acceptable definitions of 
tourist service, starting dates and fares. On December 5 following, an 
agreement was reached which awaits the approval of governments at the 
time of writing. 

This tourist fare agreement provides for tourist fares across the North 
Atlantic, to begin May 1, 1952, without limitation as to frequency. The base 
rate—computed as between New York and London with variations for other 
gateway points—will be $270 one way, as against $395 for the regular first- 
class services. The round-trip fare will be $486. An off-season tourist fare 
service will be available for $417 round-trip during the months of November 
through March. The agreement also provides minimum capacities for 
various types of aircraft to be used in tourist services and stipulates that 
meal service will be simple and paid for by the passenger; that baggage 
allowances will be 20 kilograms, as against 30 kilograms on first-class 
services; that no bar service will be provided; and that passengers will 
pay for transport between airports and city centers. 


It was estimated that enough tourist services would be operated by the 
11 IATA member airlines concerned during 1952 to make possible a 40 
percent increase in passenger traffic over the North Atlantic route. At the 
same time, the fare itself, supplemented by all-expense package tours which 
would bring the cost of a three-week vacation in Europe to as low as $600, 
would find a large and almost entirely new market, particularly in the 
United States. 

In order further to encourage tourist traffic in Europe, the Nice Con- 
ferences also provided for a range of special low fares on heavily-travelled 
European routes, and created a special sub-committee to make recommenda- 
tions to the next Conference sessions at Buenos Aires in May, 1952 on 
instituting tourist services as such in Europe at the earliest practicable date. 


TECHNICAL MATTERS 


In their reports to the General Meeting, both the Director General and 
the Technical Committee stressed the fact that the technical activities of 
both IATA and the International Civil Aviation Organization had moved 
into a new phase. Now that the Annexes to the Chicago Convention had 
been drafted and promulgated by ICAO—a monumental work to which the 
Director General paid special tribute—it was no longer possible to place 
technical problems in narrow compartments and it was now necessary to 
approach them with a greater degree of technical sophistication. 

A case in point was the question of air traffic control in Europe and the 
Mediterranean area which had been rendered serious by the growing con- 
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gestion of traffic there. IATA technical groups, combining technicians in 
the fields of operations, communications and navigation aids, had drafted 
and presented to ICAO proposals for the setting up of “reserved air lines” 
along the principal routes of traffic flow. To make this possible, they had 
further worked out a suggested realignment of existing equipment in the 
countries concerned in order to form a coordinated pattern. 

In the same way, the IATA Flight Technical Group have more recently 
drafted the first detailed recommendations for the standardization of ap- 
proach and threshold lighting and threshold and runway marking. This 
task had also required the services of experts in a number of different 
specialties. 


ELECTION OF PRESIDENT 


Dr. Walter Berchtold, Chairman of Swiss Air Transport Company, was 
elected President of IATA at the close of the London General Meeting, to 
take office at the Eighth Annual General Meeting in Switzerland in 1952. 
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Department Editor: Charles T. Lloyd 


ADMINISTRATIVE SEPARATION OF SUBSIDY FROM TOTAL MAIL 
PAYMENTS TO DOMESTIC AIR CARRIERS 


I. ADMINISTRATIVE SEPARATION OF SUBSIDY 
FOR DOMESTIC AIR CARRIERS 


Purpose 


HE Civil Aeronautics Board has effected an administrative separation 

of service mail payments from subsidy payments for the domestic air 
carriers ! of the United States which are certificated for the transportation 
of mail in order to: 


(1) Identify those amounts which are compensation to the air carriers 
for carrying the mail, and provide the public with full information 
as to the cost to the Federal Government of maintaining and de- 
veloping the domestic airline industry. 

(2) Provide the President and the Congress with information which 
will permit a review of the amounts being spent for domestic air- 
line subsidies. 

(3) Provide information which will assist the Board in arriving at 
policy decisions affecting the development of the domestic air 
transportation industry. 

(4) Eliminate the uncertainty with respect to that portion of the Post 
Office Department deficit which is directly traceable to subsidies 
to the domestic airline industry. 


The administrative separation is made at this time in order to expedite 
the release of full information concerning subsidy payments pending the 
enactment of appropriate legislation by the Congress. 

In a letter addressed to the Chairman of the Senate Committee in Inter- 
state and Foreign Commerce, dated July 9, 1951, the Chairman of the Civil 
Aeronautics Board stated: 


“The Board proposes on or before September 30, 1951 to submit to 
the President and the Congress a report which will be an administrative 
separation by the Board of the compensatory and subsidy elements of 
mail pay for all the domestic carriers.” 


The Board’s proposal was made with full recognition of the magnitude 
of the task it was assuming and with knowledge of the numerous technical 
difficulties involved. 

The Board has effected this administrative separation of service mail 
payments from subsidy through staff study and without consultation with 
the air carriers. It is recognized that many different techniques may be 
used to separate service mail pay and subsidy. The Board believes, how- 
ever, that this report provides an objective, fair, and reasonably accurate 
separation. 

The administrative separation in no way affects the total amount of 





1 This report covers the operations of domestic carriers only, within the con- 
tinental United States and into terminal points in Canada. 
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mail compensation paid or to be paid to each air carrier by the Postmaster 
General in accordance with the effective rate orders of the Board. Such 
rate orders can be modified only through the normal rate-making processes 
of the Board. 


Separation Legislation 


The Board is in full accord with the program of the President and the 
Congress, which contemplates the enactment of legislation which will require 
the establishment of formal separation. The administrative separation pro- 
gram of the Board will, of course, be geared to such legislation as may be 
enacted. 


Future Program 


The Civil Aeronautics Board is attempting to place most of the domes- 
tic, international, overseas and territorial air carriers on final mail rates on 
or before June 30, 1952. 

The Board will release a further report not later than June 30, 1952, 
setting forth the administrative separation of service mail pay and subsidy 
for the United States carriers in international, overseas and territorial 
operations which are certificated for the carriage of mail. In future years 
the Board will prepare an annual report separating service mail payments 
from subsidy payments for the entire air carrier industry of the United 
States. Each such report will present a separation for the preceding fiscal 
year on the basis of actual results, and a separation for the next two suc- 
ceeding fiscal years on a projected basis. 

The Board will endeavor to develop a progressively refined basis for 
establishing the separation in future annual reports. Adequate opportunity 
will be provided to obtain the viewpoints of all parties. In particular, con- 
tinuing analyses and evaluation of the inter-action of costs and traffic char- 
acteristics will be made and careful consideration will be given to proposals 
for other types of service rate formulas, such as multi-element rate for- 
mulas, which appear to have merit. 

In all mail rate cases for domestic air carriers processed after October 
1, 1951, that portion of the payment which is for the service of carrying 
the mail and that portion which is subsidy will be appropriately identified. 


II. SUMMARY 


The administrative separation establishes the following breakdown of 
total mail payments to domestic air carriers between service mail pay and 
subsidy for the fiscal year 1951, on an actual basis, and for the fiscal years 
1952 and 1953, on an estimated basis. 


1951 1952 1953 
Service Mail Pay $27,369,000 $29,599,000 $31,786,000 
Subsidy 34,565,000 27,786,000 24,134,000 





Total Mail Payments 

to Domestic Air Carriers $61,934,000 $57,385,000 $55,920,000 

Chart I shows the comparative service mail pay and subsidy for the 
domestic air carrier industry for the fiscal years 1951 through 1953, and 
indicates the declining trend in total mail payments, the relative proportion 
of subsidy and the relationship of subsidy to total operating revenues. 

It will be noted from the above tabulation that it is estimated that the 
amount of subsidy for the domestic air carriers will decline approximately 
$10,400,000 between 1951 and 1953, or 30.2 percent. The service mail pay, 
however, increases approximately $4,400,000 as a direct result of the addi- 
tional mail volume to be carried. 
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The chart indicates that in 1951, 5.54 percent of the total operating 
revenue of the domestic airlines constitutes subsidy mail pay as compared 
with 3.16 percent in the fiscal year 1953. 

In the fiscal year 1951, the total payments by the Federal Government 
for domestic air mail service were $109,434,000. This total includes: 


(1) service mail pay, $27,369,000 
(2) subsidy, $34,565,000; and 
(3) Post Office Department handling and delivery costs, $47,500,000.? 


The total revenue received during the fiscal year 1951 from domestic 
airmail postage was $93,000,000. Therefore, in the fiscal year 1951, the 
net cost to the United States Government, including service mail pay, subsidy 
and Post Office Department operations, was $16,434,000. This is approxi- 
mately 46 percent lower than the net cost for the fiscal year 1950 (Appen- 
dix D). 

The principal steps involved in effecting the administrative separation of 
service mail pay from subsidy are outlined below: 


(1) The domestic air carriers were grouped to reflect their relatively 
attainable unit costs as determined by the revenue ton-miles per 
station transported by each carrier. 

(2) Each of the domestic air carriers certificated for the transporta- 
tion of mail was assigned to one of seven groups.? 

(3) A service rate of $0.45 per mail ton-mile was established by the 
Board for the Big Four (American, Eastern, TWA, and United) 
on September 19, 1951. 

(4) The service rates for the various carrier groups were determined 
as follows: 

(a) The percentage differential between the average operat- 
ing costs for the fiscal year 1951 for the Big Four and 
the average operating costs for the carriers in each 
group was determined. 

(b) This percentage differential was applied to the service 
rate of $0.45 established for the Big Four to obtain the 
service rate for each of the other groups. 


(5) The service mail rate for each of the seven groups is as follows: 


Service Rate 


Group Per Mail Ton-Mile 
I $0.45 
II 0.53 
III 0.75 
IV 0.91 
V 1.48 
VI 2.58 
VII 7.26 





2 Handling and delivery costs are estimated on the basis of data provided by 
the Post Office Department for nine months of the fiscal year 1951, and include 
costs attributable to territorial mail service which are not reported separately. 

3 Includes an indeterminate, but minor, amount of postage revenue from ter- 
ritorial mail services which is not reported separately. 

4 Senate Bill S. 436 (introduced in Congress by Senator Johnson of Colo- 
rado), as reported by the Senate Committee on Interstate and Foreign Commerce, 
provides for five groups, but empowers the Board to make such additional group- 
ings as circumstances may warrant. While the preliminary studies of the Board 
also indicated that five groups would be adequate, based upon the more compre- 
hensive study required for this report it has been found that seven groups are 
desirable to reflect the operating characteristics of the domestic industry. 
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III. DEVELOPMENT ROLE OF SUBSIDY 


The Civil Aeronautics Act of 1938, as amended, provides for the payment 
to air carriers certificated for the transportation of mail of an amount 
needed under honest, economical and efficient management to maintain and 
continue the development of air transportation to the extent and of the 
character and quality required for the commerce of the United States, the 
postal service and the national defense. 

This mail pay to airlines of the United States is composed of two ele- 
ments — payment for the carriage of mail as a service and the difference 
between this amount and the total operating requirements of the air carriers 
(including a fair return on investment) which is subsidy. 

During the 13-year period since the passage of the Civil Aeronautics 
Act, a total of $457,000,000 has been paid to the United States domestic 
air carriers certificated for mail service in meeting the threefold national 
interest objectives of the Act. It is estimated that less than 60 percent of 
the total payments, or approximately $270,000,000, represents subsidy. 

As indicated by Chart II the total payments to the domestic air carriers 
and the total costs of the Post Office related to air mail service were $775,- 
031,000 for the period. This is to be compared with the total revenue re- 
ceived during the period from air mails postage which was $718,726,000, or 
an excess of costs including service mail pay, subsidy, and Post Office costs 
over postage receipts of $56,305,000.° This is less than $44,331,000 per 
year since the passage of the Civil Aeronautics Act. 

The soundness of the Congressional policy as expressed in the Act is 
clearly evidenced by the striking growth of the domestic airline industry, 
as indicated by the following: 





A. Expansion of the Domestic Fleet 


Type of Aircraft 1938 1951 

Single engine 2 11 

2-engine 229 528 

3-engine 5 0 

4-engine 0 315 

Helicopters 0 11 
B. Aircraft Fleet Cost $ 22,919,000 $ 346,116,000 
C. Revenue Ton-Miles 51,619,000 1,117,846,000 
D. Revenue Passenger-Miles 423,000,000 9,311,000,000 
E. Commercial Revenues 27,047,000 570,587,000 
F. Communities Served 182 588 
G. Total Annual Ton-Mile Capacity 


Available for Commercial and 
National Defense Requirements 194,947,000 2,861,997,000 


This growth has occurred over a 13-year interval, and at the present 
time the United States possesses the strongest airline industry in the world. 
flying the most modern equipment. 

The contribution of the domestic air carrier industry to the war effort 
during World War II included the assignment of a major portion of the 
domestic fleet to the military, the operation of large scale military trans- 
port contract services, the carriage of high priority traffic on the remaining 





5 Since it was impossible to segregate Post Office Department handling and 
delivery costs and postage receipts for territorial air mail service from domestic 
service, the total mail payments, Post Office handling costs, and postage receipts 
for the 13-year period include those relating to territorial air carriers. Inclusion 
of such data has no material effect on the domestic air carrier picture. 
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commercial services, and the furnishing of a reservoir of highly trained 
transport personnel. ; 

Chart IiI compares total mail pay, including subsidy, with the total 
operating revenues of the domestic carriers from 1938 through 1953. Over 
this period there is a striking growth in the revenues of the domestic air 
carriers, showing an increase from $40,000,000 in 1938 to $763,000,000 
estimated for 1953. 

The local service carriers were certificated for a limited period on an 
experimental basis in order to determine whether air services could appro- 
priately be expanded to the smaller communities which would otherwise be 
deprived of such service. 

These carriers have been in operation for an average of approximately 
three years and are in the initial stage of development, which is character- 
ized by low revenues and high operating costs, with a consequent demand 
for subsidy support. Since the certificates of these local service carriers 
have been awarded for a temporary period only, those carriers which fail 
to demonstrate ability to make substantial progress in reducing their sub- 
sidy requirements can and will be eliminated by the Board if they fail to 
make an adequate showing after they have been operating for a reasonable 
length of time. 

Chart IV shows that since the fiscal year 1950 total mail payments to 
the domestic trunk airlines have been reduced and in the period from the 
fiscal year 1951 through 1953, it is estimated that the subsidy payments 
to these carriers will show a reduction of 59.5 percent. The four largest 
domestic carriers, which transport 70.3 percent of the total traffic, are now 
on a service rate and it is anticipated that by the end of the fiscal year 
1953 additional trunk line carriers will become self-sufficient, if present 
economic conditions continue. 

Chart VII in the Appendix shows subsidy per ton-mile of revenue 
traffic by domestic air carrier groups for each of the fiscal years 1951, 
1952, and 1953. 


IV. TECHNIQUES OF ADMINISTRATIVE SEPARATION 


In approaching the problem of administrative separation, it was neeces- 
sary to determine a sound basis for arriving at the rates for the various 
carriers for the service they perform in carrying the mail. A service rate 
is one which compensates the air carriers for carrying the mail, reimbursing’ 
them for the related costs, including a fair return on the investment which 
is used in the mail service. 

As previously noted, the Civil Aeronautics Board has recently estab- 
lished a service rate of $0.45 per mail ton-mile for the Big Four (Amer- 
ican, Eastern, TWA, and United), based upon a detailed study of the costs 
of the mail service. This was the first service rate established by the Board’ 
during the post-war period and is the only service rate which has been fixed 
as the result of a comprehensive cost study. 

In order to develop the service mail rates for the other domestic air 
carriers, it was necessary to adopt one of two courses of action: ‘ 


” 


(1) To determine such rates on the basis of a detailed costing of the 
mail service for each carrier, or 

(2) to determine such rates by the use of an over-all statistical ap- 
proach without costing the mail service for each carrier. 


It was concluded that the statistical approach would permit the expedi- 
tious completion of a study that would be satisfactory for administrative 
separation of mail pay. The detailed costing of the mail service for each 
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carrier, on the other hand, would have required a large staff for an ex- 
tended period of time. 

Staff study over a period of years has shown that the unit costs of an 
air carrier respond directly to the following primary operating factors: 


(1) Length of traffic haul and average distance between stops 
(2) Density of traffic 
(3) Volume of operations 


For example, an air carrier which is required to stop every fifty 
miles to pick up ten pounds of mail and express and three passengers 
will have much higher unit costs than an air carrier which stops every 
three hundred miles and, at each such stop, picks up one hundred and 
fifty pounds of mail and express and ten passengers. 


It was determined, after extensive analysis, that revenue ton-miles per 
station was the most representative single measure which would reflect the 
combined impact of the operating factors mentioned above on attainable 
cost levels. Revenue ton-miles per station were obtained for each carrier 
by dividing the revenue ton-miles flown during the fiscal year 1951 by the 
average number of stations served during this period. 

While there are other measures which may reflect particular operating 
characteristics with varying degrees of accuracy, the studies of the Board’s 
staff have indicated that revenue ton-miles per station is the best available 
composite measure. 

The cost curve of the domestic air transport industry, Chart V, demon- 
strates that unit costs decline in direct relationship to the increase in rev- 
enue ton-miles per station. 


For example, it will be noted from Appendix F that American Air- 
lines carried during the fiscal year 1951 approximately 4,058,000 revenue 
ton-miles per station at a cost per revenue ton-mile of $0.31, whereas 
Continental Air Lines carried 288,000 revenue ton-miles per station at a 
cost of $0.55 per revenue ton-mile and Frontier Airlines, a local service 
carrier, transported 63,000 revenue ton-miles per station at a cost per 
revenue ton-mile of $1.26. 


It will be noted from a study of the industry cost curve that carriers 
vary in their unit costs even though they are at approximately the same 
place on the curve according to revenue ton-miles per station. It does not 
necessarily follow, however, that air carriers transporting the same ton- 
miles per station will achieve identical operating costs in any given year, 
since costs are affected directly by such factors as management efficiency, 
types of aircraft utilized, and various short-run factors, such as adverse 
weather, strikes, accidents, and groundings. 

Since the preponderance of air carrier costs is common to all classes of 
traffic, the cost of carrying the mail will tend to parallel the cost of all 
traffic combined. Therefore, it is possible to determine a service rate for 
each individual carrier by applying the percentage relationship of its costs 
to the average cost of the Big Four to the $0.45 service rate of the Big Four. 

However, the individual carrier approach was rejected in favor of car- 
rier groups, because such grouping permits the averaging of costs and thus 
tends to minimize deviations between the reported costs of the carriers. 
In addition, the establishment of groups is desirable from the standpoint 
of simplicity of presentation. 

In arriving at the service rates for the domestic carriers it was deter- 
mined that a reasonable grouping could be effected by listing the carriers 
in order of the revenue ton-miles per station for each carrier during the 
fiscal year 1951. 

The determination that there should be seven groups was based largely 
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upon the desire to attain maximum homogeneity within each group, which 
would permit close approximation of the reasonably attainable costs indi- 
cated for each carrier by the cost curve. It should be stressed that the 
grouping of the carriers is based solely upon revenue ton-miles per station — 
and is not based upon the reported cost position of the individual carriers 
as plotted on Chart V. 

The service rate for each carrier group was determined as follows: 


(1) The reported costs per revenue ton-mile for each carrier for the 
fiscal year 1951 were compiled from the periodic financial reports 
(Form 41) filed with the Board. These costs were adjusted to: 

(a) ‘reflect standard depreciation allowances for flight equip- 
ment. 

(b) eliminate the cost of passenger service, traffic and sales, 
and advertising and publicity, which are essentially non- 
mail functions. 

(2) The reported costs for each carrier in each group were averaged 
to obtain the group cost per revenue ton-mile. 

(3) The percentage relationship of the average cost for each group 
to the average cost of the Big Four was then computed. 

For example, in 1951, the average cost for Group IV was $0.6952 per 
revenue ton-mile and the average cost for Group I was $0.3420 per reve- 

nue ton-mile. Therefore, the average cost of Group IV is 203.27 percent 

of the average cost for Group I. 

This process was followed for each of the groups and the detail 
is shown in Appendix A. 

(4) The service rate for each group was determined by applying the 
percentage relationship of each group to the $0.45 service rate 
established for the Big Four.® 

For example, the service rate of $0.91 established for Group IV was 

determined by multiplying the $0.45 service rate of Group I by 203.27 

percent. 

The separation of subsidy from total mail payments for the fiscal year 
1951 was determined as follows: 

(1) The amount of service mail pay was computed for each carrier by 
multiplying the applicable group service rate by the actual mail 
ton-miles carried during the fiscal year 1951. 

(2) The subsidy mail pay was computed by deducting the service mail 
pay, as calculated in (1) above, from the total mail pay for each 
carrier for the fiscal year 1951 under the latest effective orders 
of the Board.” 

The service mail pay and subsidy for the fiscal years 1952 and 19538 
were determined as follows: 

(1) In projecting revenue ton-miles for the fiscal years 1952 and 1953 





6 In arriving at the $0.45 service rate in the Big Four mail rate proceeding, 
. the Board included an 8 percent return on the investment devoted to the mail serv- 
’ ice, including an allowance for related Federal income taxes. In addition, freight 
and express were treated as by-products in order to recognize the priority nature 
of mail. It should be noted that the cost of $0.3420 for the Big Four, shown in 
(3) above, is an average operating cost for mail, passenger, express and freight 


' - traffic combined, and does not reflect the return element nor the treatment of 


freight and express as by-products. 

7 Approximately half the domestic carriers are operating under temporary 
. mail rates which may be adjusted upward or downward through the final rates to 
be established. While such adjustments may result in a material change in the 
amount of total mail pay and subsidy for the fiscal year 1951 for individual car- 
riers, it is believed that for the domestic carriers in the aggregate there will not 
be any significant change. 












FEDERAL 449 




























































it has been assumed that the economic conditions producing the 

post-Korean traffic growth will continue but‘that the effect on 

airline traffic rate of growth will taper off. The trend over the 
period from the fiscal year 1949 through 1951 indicated an aver- 
age industry growth rate of approximately 15 percent per year. 

This rate was used in projecting revenue ton-miles for the fiscal 

year 1952. It has been estimated that the growth of air traffic 

in the fiscal year 1953 will continue at approximately one-half 
the 1952 rate of growth. 

In applying these growth rates to individual carriers it was nec- 

essary in some cases to adjust for abnormally depressed or ab- 

normally high individual growth trends due to short-run factors. 

For those local service airlines which had recently started opera- 

tions, higher growth rates were recognized for the fiscal year 1952, 

and a still high but slackening acceleration for 1953. 

(2) The revenue ton-miles estimated for each carrier were divided by 
the number of stations served during September 1951, to arrive 
at the projected revenue ton-miles per station for each carrier for 
the two ensuing fiscal years. 

(3) The carriers were grouped on the basis of revenue ton-miles per 
station for each carrier, using the same cut-off points between 
groups as indicated on Chart V for the fiscal year 1951. = 
produced some shifting of carriers between groups. 

(4) The mail ton-miles for the domestic industry were estimated by 
applying the average annual rate of growth in mail volume dur- 
ing the four and one-half year period from January 1, 1947 
through June 30, 1951, to the actual level of mail ton-miles of the 
industry for the fiscal year 1951.8 
The mail ton-mile estimates for the individual carriers were de- 
rived from the forecast for the industry on the basis of the rela- 
tive participation of each carrier in total industry mail volume 
for the fiscal year 1951.° 

(5) The service mail pay for each carrier was determined by mil 
plying the mail ton-miles forecast for each carrier by the applica- 
ble service rate for the respective group in which the carrier fell 
in each year. The group service rates determined for the fiscal 
year 1951 have been used for the fiscal years 1952 and 1953 since 
staff studies have shown that the cost curve should hold the same 
relative shape for successive years. Therefore, the group service 
rates derived from this curve for one year are reasonable approxi- 
mations of service rates for groups having the same operating 
characteristics in subsequent years. 

(6) The total mail payments for each carrier for the fiscal years 1952 

and 1953 were estimated in the following manner: 

(a) It was assumed that five carriers, the Big Four in Group 
I and National in Group II, would not be subsidized 
carriers in 1952 and 1953 and their estimated total mail 
payments were therefore limited to their service mail 
payments determined as described above. 

(b) It was assumed that all carriers currently on final mail 
rates would remain on such rates during the next two 








8 In this estimate no adjustment was made for the effect of pending proposals 
in Congress to raise air mail postage rates. 

9 Those local service carriers which commenced operations during the fiscal 
year 1951 were allowed a greater — participation based on their experience 
in the last quarter of the fiscal year 1951 
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fiscal years. The total mail payment for these carriers 
was accordingly derived by application of these rates to 
the forecast volume. If present economic conditions pre- 
vail, it is probable that many of these rates will be re- 
opened and reduced; and, in that event, the subsidy 
payments for those carriers will be lower than estimated. 
(c) For those carriers not on final rates nor assigned to be 
service carriers in 1952 and 1953, the mail rates were 
estimated on the basis of Board analyses now in process, 
recent trends, and rates determined for comparable car- 
riers, It is probable with respect to these carriers, too, 
that the mail rates and subsidy payments will be lower 
in the fiscal years 1952 and 1953 than forecast. 
(7) The subsidy mail pay was computed by deducting the service mail 
pay, as calculated in (5) above, from the total mail pay for each 
carrier as calculated in (6) above. 






















The details of the computations for the fiscal years 1952 and 1953 are 
set forth for each carrier in Appendices B and C, respectively. 

The foregoing estimates do not reflect possible reductions in subsidy 
requirements attributable to improvements in route structures of the car- 
riers resulting from mergers, route extensions, removal of restrictions or 
other modifications. 















V. CARRIER GROUPS AND APPLICABLE SERVICE RATES 


The administrative separation determined in this report results in the 
establishment of domestic air carrier groups and applicable service rates 
for each group during the fiscal years 1951, 1952, and 1953, as shown below. 

For the fiscal year 1951, all of the domestic trunkline carriers are in- 
cluded within Groups I through III, and all of the local service carriers, 
which operate under temporary certificates of public convenience and nec: 
essity, fall within Groups IV through VII. 

The two certificated helicopter operators are not included in this 
grouping. 

Chart VI and Charts VIII, IX, and X, in the Appendix, show compara- 
tive subsidy and service mail pay for domestic carrier groups for the fiscal 
years 1951, 1952, and 1953. 














Group I: SERVICE RATE PER MAIL TON-MILE $0.45 1° 
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Group II: SERVICE RATE PER Matt TON-MILE $0.53 
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Braniff Braniff Braniff 
Capital Capital Capital 
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Delta Delta Delta 
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= wae established by the Board in the Big Four mail rate case on September 
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GrouP III: SERVICE RATE PER Mai, ToN-MILE $0.75 


1951 1952 1953 
Colonial Colonial Colonial 
Continental Continental Continental 
Inland Inland Inland 
Mid-Continent Mid-Continent Mid-Continent 
Northeast Northeast Northeast 

— Pioneer Pioneer 

— — Piedmont 

Group IV: SERVICE RATE PER Matt Ton-MILE $0.91 

1951 1952 1953 
Piedmont Piedmont — 

Pioneer — = 

Robinson Robinson Robinson 

Southwest Southwest Southwest 
Group V: SERVICE RATE PER MAIL TON-MILE $1.48 

1951 1952 1953 
All American All American All American 
Bonanza Bonanza Bonanza 
Empire Empire Empire 
Frontier Frontier Frontier 
Trans-Texas Trans-Texas Trans-Texas 
West Coast West Coast West Coast 
Wisconsin-Central Wisconsin-Central Wisconsin-Central 

~~ Lake Central Lake Central 

— Ozark Ozark 

ee Southern Southern 

Group VI: SERVICE RATE PER MAIL TON-MILE $2.58 

1951 1952 1953 
Lake Central aoe a 
Ozark pars a 
Southern — eS 

— Central Central 

Group VII: SERVICE RATE PER MAIL ToN-MILE $7.26 

1951 1952 1953 
Central a Pi 
Mid-West Mid-West Mid-West 
Wiggins Wiggins Wiggins 


Changes Within Carrier Groups 


The domestic air carriers during the fiscal year 1951, with few excep- 
tions, have shown a substantial upward trend in total traffic. The forecast 
of traffic for the fiscal years 1952 and 1953 indicates a continuing, but 
slower, rate of growth. As a result of the forecast of increased traffic, six 
air carriers will move to groups with a lower service rate in the fiscal year 
1952 and one additional carrier will move to a group with a lower service 
rate in the fiscal year 1953. 


Local Service Carriers 


The local service carriers are in their initial developmental stage. These 
carriers were granted temporary certificates on an experimental basis in 
order to bring air service to communities which would otherwise be with- 
out such service. Only one of these carriers has operated for a period as 
long as five years. The remaining 16 local service carriers have been in 
operation on the average for a period of approximately three years. Charag- 
teristically, these carriers have short hauls and serve low density routes 
which require a protracted period of time to develop the traffic potentials 
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During the fiscal year 1951, almost all of the local service carriers expe- 
rienced a striking increase in traffic and the forecast indicates that traffic 
growth will continue through the fiscal year 1953. 

During the period from the fiscal year 1951 through 1953, on the basis 
of the forecast it is anticipated that six of the local service carriers will 
move to groups with lower service rates. One carrier will move from Group 
VII with a $7.26 mail ton-mile service rate to Group VI at $2.58, three from 
Group VI to Group V at $1.48, and two from Group IV at $0.91 to Group 
III at $0.75. 

As may be expected of air carriers in the initial stage of development, 
the subsidy requirements are relatively high in comparison with the trunk 
lines which are.in a more advanced stage of development. It is recognized 
that the service to local communities, which have not yet realized their 
traffic potential, entails a subsidy to the community as well:as to the air 
carrier. ; 

Experience has demonstrated that, after the first few years of operation, 
the local servicé carriers show a sharp decline in subsidy requirements and 
it is expected that this favorable trend will continue. 


H elicopter Carriers ' 


Since mail is the only significant class of traffic carried, it has been 
assumed for the purpose of this report that the operations of both helicopter 
carriers will be limited to the carriage df mail through the fiscal year 1953 
and all of the payments to these carriers have therefore been regarded as 
service mail compensation. 




















STATE AND LOCAL 


Department Editor: Madeline C. Dinu* 
NASAO ACTIVITIES 


RESOLUTIONS AND MOTIONS ADOPTED AT NASAO ANNUAL 
MEETING, OCTOBER, 1951 


RESOLUTIONS ADOPTED: 


1. That a long range program be instituted to provide training for per- 
sonnel in technical aeronautical skills, making full utilization of existing 
instructor personnel and facilities, such program to be premised on a joint 
study by representatives cf the aviation industry, governmental, civil and 
military agencies, and appropriate educational groups. 

2. That Executive Secretary of NASAO submit to the U.S. Customs and 
Immigration Service and other Federal agencies concerned, a specific rec- 
ommendation, to be prepared by the NASAO international Committee, as 
to provisions to be effected which will enable operators of private and other 
non-scheduled aircraft to cross the borders of this country at any Customs 
or Immigration station under the same procedure by which private auto- 
mobiles are cleared and at no additional expense other than transportation 
charges incurred by U.S. Customs, Immigration and/or Health officials to 
and from airports. 

8. (a) That NASAO continue to urge appropriate Governmental agencies 
dealing with aviation to make maximum use of civil aviation in civil defense; 

(b) To approve the Proposed Administrative Guide “Aviation in Civil 
Defense” issued by the Federal Civil Defense Administration, and recom- 
mend its use by the States as a guide in the planning and organization of 
civil aviation in civil defense. 

(c) To continue to cooperate with CAA and the military in developing 
controls which will insure the most effective use of all phases of air com- 
merce and other aviation facilities during periods of military emergency 
and to apply these aviation services to the needs of civil disaster and civil 
defense promptly and effectively ; 

(d) That during periods of military emergency and civil disaster the 
existing aeronautical communication facilities be supplemented by the ex- 
tended use of the frequency 122.8 MC and other emergency frequencies and 
that FCC regulations be adopted to permit the use of light aircraft not 
equipped with radio in areas where ground (radio) facilities are not 
available; 

(e) That continued effort be exercised to relieve the critical shortages 
of manpower, aircraft, and component repair parts, in order to maintain the 
status of American aviation resources and keep them usable and available 
for any and all requirements. : 

4. That the Secretary of Commerce and Secretary of Defense be urged 
to adopt a clearly defined policy regarding development of publicly owned 
civil airports being occupied by the military and that military funds for the 
improvement of civil airports be transferred to the CAA in order to permit 
single-contract projects. 


MOTIONS VOTED: 


5. That NASAO request the CAB to not adopt the regulations proposed 
in Draft Release No. 51-7, dated September 7, 1951, setting a 500 foot mini- 


*General Counsel, NASAO. 
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mum altitude and prescribing new VFR weather minimums pending inves- 
tigation of all factors concerned. 

6. NASAO approval of the CAB “Guide to the Procedures and Respon- 
sibilities for Reporting Accidents in Civil Non-Air Carrier Flying” and 
“Aircraft Accident Investigation Form” with the amendments previously 
recommended by the NASAO Safety and Enforcement Committee and those 
agreed to during the convention session on October 24, 1951. 

* * * 

8. To approve use of waste and oil smoke signals for day and red fuses 
flare signals for night use in recalling aircraft in flight during air defense 
emergencies. 

9. To reaffirm approva! of the “Act Relating to Custom Applicataion of 
Insecticides, Fungicides and Herbicides,” dated October 12, 1949, and rec- 
ommend its adoption by the states that require this type of legislation. 

10. To authorize the Board of Directors to work with the “Conference 
of National Aviation Organizations” regarding the proposed plan to hold 
joint meetings of all national associations in 1953 and to commit NASAO 
to participate if considered desirable. 

* * * 

12. That the Agricultural and Flying Farmers Committee, in coopera- 
tion with the CAA and the CAB, develop a procedure whereby issuance of a 
certificate or special waiver could be accomplished which would assure that 
agricultural and industrial pilots are competent to perform the work for 
which they are employed. 

13. Approval of recommendations of NASAO Insurance Committee 
that a “Uniform Aircraft Financial Responsibility Act’ be prepared and 
sponsored by NASAO and The Council of State Governments as a uniform 
aviation legislative act. 

14. NASAO approval of recommendation of the NASAO Insurance 
Committee that the Association support H.R. 1985, a Bill “To amend the 
Civil Aeronautics Act of June 23, 1938, by providing for compensation for 
death by wrongful act in air commerce.” 

15. To authorize the Board of Directors to take such action as they 
consider appropriate with respect to: 

(a) Requesting CAB to clearly define “local service” and “trunk 
service” ; 

(b) NASAO assuming leadership in anti-noise program; 

(c) support of (industrial and business) aircraft prototype develop- 
ment. 

















JUDICIAL AND REGULATORY DECISIONS 


SOVEREIGN IMMUNITY OF FOREIGN GOVERNMENT-OWNED 
AIRLINES 


HE right of an airline owned by a foreign government to claim sover- 

eign immunity from suit was raised in Adatto v. United States of Ven- 
ezuela.1 Linea Aeropostal Venezolana accepted Christmas merchandise from 
Louis Adatto, an American citizen, for rush delivery to Caracas, Venezuela. 
Adatto alleged that the goods were delayed until after Christmas, result- 
ing in the loss of the entire sale price of the merchandise. Linea Aeropostal 
Venezolana, or L. A. V., is a “corporation” having no privately owned stock 
or shares of any type, and whose officers are all ministers of the Venezuelan 
government. Adatto brought two suits. One, directly against L. A. V., went 
to trial on the merits, and the defendant did not even claim to be entitled 
to sovereign immunity. In the other suit, which was against the United 
States of Venezuela, the defendant did not appear, but claimed sovereign 
immunity through a brief filed as amicus curiae. The district court dis- 
missed the latter suit for lack of jurisdiction, because of sovereign im- 
munity, and the Second Circuit affirmed. 

Rules governing sovereign immunity of government owned business 
enterprises in general have become fairly well clarified. The precise effect 
of these rules when applied to government owned airlines has not yet been 
discussed by the courts, but it appears that cases involving government 
owned airlines should be treated like the other cases. In general, a govern- 
ment or a governmental agency is entitled to immunity,? while a separate 
corporation owned in part or entirely by the government is not,* as the 
following discussion will show. 

The doctrine of sovereign immunity deprives the courts of jurisdiction 
over a suit brought directly against a foreign government® or involving 
property owned directly by a foreign government.® A suit in which the 
foreign sovereign is not named as defendant may nevertheless be barred 
if the foreign state is a necessary party, as where the foreign state is one 
of the claimants to the funds involved in the suit,’ or where a state owns 





1181 F, 2d 501 (2d Cir. 1950). 

2 The Second Circuit relied on Puente v. Spanish National State, 116 F. 2d 43 
(2d Cir. 1940), cert. denied 314 U.S. 627 (1941), in its memorandum opinion 
affirming the district court. 

3 The Exchange, 7 Cranch 116 (U.S. 1812); Ex Parte Republic of Peru, 318 
U.S. 578 (1948); Berizzi Brothers Company v. S.S. Pesaro, 271 U.S. 562 (1926). 

4 United States v. Deutsches Kalisyndikat Gesellschaft et al., 31 F. 2d 199 
(S. D. N. Y. 1929); Molina v. Comision Reguladora del Mercado de Henequen, 91 
N. J. L. 382, 103 Atl. 897 (1918); Plesch et al. v. Banque Nationale de la Repub- 
lique d’Haiti, 237 App. Div. 224, 77 N. Y. S. 2d 43 (1st Dept. 1948); Jessup, A 
MODERN LAW OF NATIONS—AN INTRODUCTION 20-21 (1948). 

5 Puente v. Spanish National State, 116 F. 2d 43 (2d Cir. 1940), cert. denied 
314 U.S. 627 (1941) ; Sullivan v. State of Sao Paulo, 122 F. 2d 855 (2d Cir. 1941); 
Oliver American Trading Company, Inc. v. Government of the United States of 
Mexico et al., 5 F. 2d 659 (2d Cir. 1924), cert. denied 267 U.S. 596 (1925). 

6 The Exchange, 7 Cranch 116 (U.S. 1812); Berizzi Brothers Company v. S.S. 
Pesaro, 271 U.S. 562 (1926). 

7 Lamont v. Travelers Insurance Company, 281 N. Y. 362, 24 N. E. 2d 81 
(1939) ; Gallopin v. Winsor et al., 234 App. Div. 601, 251 N. Y. S. 448 (1931); 
Ezra v. Lamont et al., 149 Misc. 912, 268 N. Y. S. 222 (Sup. Ct. N. Y. County, 
1933), aff'd Mem. 241 App. Div. 805, 271 N. Y. S. 951 (1934), aff'd Mem. 25 N. Y. 
635, 193 N. E. 421 (1984). But cf. Federal Motorship Corporation v. Johnson and 
Higgins, 77 N. Y. S. 2d 52 (Sup. Ct. N. Y. County 1948). 
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first mortgage bonds and a foreclosure suit is brought by second mort- 
gagees.® 

The subject matter of the suit does not seem to be controlling, because 
the courts apply the same rules in a wide variety of cases. Sovereign im- 
munity exists whether the suit is in rem® or in personam.!® The principles 
apply equally in a suit against a state owned railroad,!! a state liquor 
monopoly,'? a cotton business,1* or the ownership of mortgage bonds.14 
Government owned ships !® and tobacco warehouses 1* cannot be sued suc- 
cessfully. It is not relevant whether the organization seeking immunity is 
carrying on an activity usually thought of as governmental; it is enough 
that the foreign government saw fit to engage in that activity.17 Thus it 
is clear that the court was correct in holding that the government of Ven- 
ezuela cannot be subject to suit for acts done by a commercial airline 
owned by it. 

The rules of sovereign immunity making a corporation subject to suit 
and a government exempt seem to be applied equally in contract and tort 
suits.18 The plaintiff’s brief in Adatto v. United States of Venezuela quotes 
some language of Mr. Justice Brandeis in Lynch v. United States, which, 
taken out of its context, appears to be to the contrary. “When the United 
States enters into contract relations, its rights and duties therein are gov- 
erned generally by the law applicable to contracts between private indi- 
viduals.”29 The next page of the same opinion makes it clear that Justice 
Brandeis was not talking about sovereign immunity. “Contracts between 
individuals or corporations are impaired within the meaning of the Consti- 
tution whenever the right to enforce them by legal process is taken away 
or materially lessened. A different rule prevails in respect to contracts of 
sovereigns.” In the Lynch case, plaintiffs sued the United States on war 
risk insurance contracts with the government, and the defense was that 
Congress had repudiated the contracts, by repealing legislation. The opinion 





8 Cunningham v. Macon and Brunswick Railroad Company, 109 U.S. 446 
(1883). 

9 The Exchange, 7 Cranch 116 (U.S. 1812); Berizzi Brothers Company v. S.S. 
Pesaro, 271 U.S. 562 (1926); The Carlo Poma, 259 Fed. 369 (2d Cir. 1919). 

10 Murray v. Wilson Distilling Co., 218 U.S. 151 (1909); Puente v. Spanish 
National State, 116 F. 2d 43 (2d Cir. 1940), cert. denied 314 U.S. 627 (1941); Oli- 
ver American Trading Company, Inc. v. Government of the United States of Mex- 
ico et al., 5 F. 2d 659 (2d Cir. 1924). 

11 Oliver American Trading Company, Inc. v. Government of the United 
States of Mezico et al., supra note 10; Ballaine v. Alaska Northern Railway Co., 
259 Fed. 183 (9th Cir. 1919); Bradford v. Director General of the Railroads of 
Mexico, 278 S. W. 251 (Tex. Civ. App. 1925). 

12 Murray v. Wilson Distilling Co., 218 U.S. 151 (1909). 
me v. Predionica i Tkanica A.D., 263 App. Div. 155, 31 N. Y. S. 2d 739 

14 Cunningham v. Macon and Brunswick Railroad Co., 109 U.S. 446 (1883). 

15 The Exchange, 7 Cranch 116 (U.S. 1812); Ex Parte Republic of Peru, 318 
U.S. 578 (1948); Berizzi Brothers Company v. S.S. Pesaro, 271 U.S. 562 (1926). 
But cf. The Beaton Park, 65 F. Supp. 211 (W. D. Wash., 1946) (ship possessed by 
a corporation, not the government, held not entitled to immunity). 

16 French Republic v. Board of Supervisors, 200 Ky. 18, 252 S. W. 124 (1923). 

17 Oliver American Trading Company, Inc. v. Government of the United 
States of Mexico et al., 5 F. 2d 659 (2d Cir. 1924); Ballaine v. Alaska Northern 
Railway Company, 259 Fed. 183 (9th Cir. 1919); F. W. Stone Engineering Co. v. 
Petroleos Mexicanos of Mexico, D. F., 352 Pa. 12, 42 A. 2d 57 (1945). 

18 F.g., Murray v. Wilson Distilling Co., 218 U.S. 151 (1909) (contract); 
Fields v. Predionica i Tkanica A.D., 263 App. Div. 155, 31 N. Y. S. 2d 739 (1941) 
(contract) ; The Maipo, 252 Fed. 627 (S. D. N. Y. 1918) (tort). The sole case 
holding that there is a difference in result, depending on whether the suit is con- 
tract or tort, is The Charkeih, L. R. 4 A and E 59 (1878), overruled by The Parle- 
ment Belge, 5 P. D. 197 (1880). 

19 Lynch v. U.S., 292 U.S. 571, 579 (19384). 
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makes it clear that, while Congress’ attempt to make the plaintiff’s con- 
tracts with the government void was not successful, Congress could have 
taken away the plaintiff’s right to sue on those contracts, because sovereign 
immunity protects the government from suits on its contracts unless it 
waives that immunity.?° 


Our courts have no power to try a foreign sovereign, because of rules of 
international law. The Exchange! explains that international customs and 
understandings show that by permitting a sovereign to enter our country or 
to send his property into our territory, we impliedly grant that sovereign and 
its property immunity from our laws. The courts observe that to fail to rec- 
ognize that immunity could cause serious foreign policy repercussions, as it 
would be a violation of faith, could embarrass our Executive Department in 
its foreign relations, and could make it harder for our government to claim 
immunity for its enterprises.22 Furthermore, a wronged claimant may have 
a remedy through diplomacy, even though our courts cannot hear his case.?% 


Government Corporation Poses New Problems 


In the case of a corporation owned by or connected with a foreign sover- 
eign, new issues arise. A corporation is not entitled to sovereign immunity, 
even though a foreign government owns a part 74 or all 25 of its stock. On 
the other hand, sovereign immunity may protect a corporation that is so 
closely connected with a government as to be an agency of that govern- 
ment.?® Sovereign immunity is generally held not to exist where a separate 
corporate entity is set up, so that the property is not owned by the govern- 
ment in its own name and the corporation is free to contract in its own 
name.27 Examples of immune enterprises may be found in cases involving 
government owned railroads; the courts look to see whether the railroad has 
outstanding stock, whether government appropriations pay operating ex- 





20 “The contracts between a Nation and an individual are only binding on the 
conscience of the sovereign and have no pretensions to compulsive force. They 
confer no right of action independent of the sovereign will.” Ibid., quoting Hamil- 
ton, THE FEDERALIST, No. 81. 

217 Cranch 116 (U.S. 1812). 

22 The Exchange, 7 Cranch 116 (U.S. 1812); Republic of Mexico v. Hoffman, 
324 U.S. 30 (1945) ; The Maipo, 252 Fed. 627 (S. D. N. Y. 1918) ; Note, 40 CoLuM- 
BIA L. REv. 453 (1940). It has even been suggested that a failure to grant sover- 
eign immunity could be a cause of war. The Maipo, supra, quoted with approval 
in The Pesaro, 13 F. 2d 468 (S. D. N. Y. 1926), aff'd Berizzi Brothers Company v. 
S.S. Pesaro, 271 U.S. 562 (1926). 

23 Banque de France v. Equitable Trust Company of New York, 33 F. 2d 202 
(S. D. N. Y. 1929); Hannes v. Kingdom of Roumania Monopolies Institute, 6 
N. Y. S. 2d 960 (Sup. Ct. N. Y. County 1938) ; 6 Moore, DIGEST OF INTERNATIONAL 
Law §970 (1906). 

24 Sloan Shipyards Corporations et al. v. United States Shipping Board 
Emergency Fleet Corporation and the United States, 258 U.S. 549 (1922); Molina 
v. Comision Reguladora del Mercado de Henequen, 91 N. J. L. 382, 103 A. 397 
(1918) ; accord, Coale v. Societe Co-op Suisse des Charbons Basle et al., 21 F. 2d 
180 (S. D. N. Y. 1921) (corporation whose stock was owned by private individ- 
uals, but which had some of its directors appointed by Swiss Government held not 
entitled to sovereign immunity). 

25 United States v. Deutsches Kalisyndikat Gesellschaft et al., 31 F. 2d 199 
(S. D. N. Y. 1929) ; Molina v. Comision Reguladora del Mercado de Henequen, su- 
pra, note 12; Plesch et al. v. Banque Nationale de la Republique d’Haiti, 273 App. 
Div. 224,77 N. Y. S. 2d 48 (1st Dept. 1948). 

26 Oliver American Trading Company, Inc. v. Government of the United 
States of Mewxico et al., 5 F. 2d 659 (2d Cir. 1924); Ballaine v. Alaska Northern 
Railway Company, 259 Fed. 183 (9th Cir. 1919) (this case involved a U.S. corpo- 
ration, but the tests to be applied seem to be the same as those for a corporation 
owned by a foreign government). 

27 See footnote 22, above. 











458 JOURNAL OF AIR LAW AND COMMERCE 


penses, and whether the income is a part of the national revenues.2® It ap- 
pears, then, that L.A.V. has no sovereign immunity, so Adatto’s suit against 
it correctly went to trial on the merits. 

Cases close to the borderline between a corporation whose stock is owned 
by a government, which is not entitled to immunity, and an agency of the 
government, entitled to immunity, are sometimes hard to distinguish. When 
the United States bought all the stock in an Alaskan railway and operated 
the line to develop an area, the railroad was held to be merely an agency of 
the government, and hence was entitled to immunity.2® On the other hand, 
when Haiti bought all the shares of a bank, and added to the activities of the 
bank the duty of being a fiscal agent for the government, the court held that 
the bank had no sovereign immunity.® 

While the distinction between a government corporation and a govern- 
ment has been criticized,*1 an examination of the policy reasons considered 
by the courts will show that this distinction is sensible. When a corporation 
is formed, and operates in its own name rather than in the name of its gov- 
ernment, this indicates that the enterprise is intended to be separated from 
the government. The state is not a necessary party when its corporation is 
sued, any more than any stockholder is a necessary party when any corpora- 
tion is sued.22. The law of the foreign state which owns the corporation may, 
if examined, be seen to deny immunity to that corporation. 


Diplomatic Assistance for Tort Claims 


Our State Department draws a distinction between contract and tort 
claims, in deciding whether to lend its aid to an American citizen trying to 
collect money from a foreign government through diplomatic channels. The 
State Department will not lend its aid in contract claims, as it reasons that 
one who contracts with a foreign government assumes the risk that the gov- 
ernment will deal fairly with him, but the department will lend its aid to the 
victim of a tort.34 Representing a claim through diplomacy appears to be of 
value only where the courts can give the claimant no aid, so the relevancy of 
the tort or contract nature of the claim here is not inconsistent with the 
irrelevancy of the nature of the claim when deciding questions of sovereign 
immunity from the courts’ jurisdiction. 





28 Mason v. Intercolonial Railway of Canada, 197 Mass. 349, 83 N. E. 876 
(1908) ; accord, Oliver American Trading Company, Inc. v. Government of the 
United States of Mexico et al., 5 F. 2d 659 (2d Cir. 1924); Bradford v. Director 
General of the Railroads of Mexico, 278 S. W. 251 (Tex. Civ. App. 1925). These 
railroad cases were decided on the issue of their connection with their govern- 
ments, not on any question relating to the location of the railroads in or out of the 
United States, so their reasoning should be applicable to cases involving airlines. 

29 Ballaine v. Alaska Northern Railway Company, 259 Fed. 183 (9th Cir. 
1919). 

30 Plesch et al. v. Banque Nationale de la Republic d’Haiti, 273 App. Div. 224, 
77 N. Y. S. 2d 43 (1st Dept. 1948). 

31 Fensterwald, Sovereign Immunity and Soviet State Trading, 63 HARVARD 
L. REv. 614 (1950). 

32 Sloan Shipyards Corporation et al. v. United States Shipping Board 
Emergency Fleet Corporation and the United States, 258 U.S. 549 (1922); Molina 
v. Comision Reguladora del Mercado de Henequen, 91 N. J. L. 382, 103 Atl. 397 
(1918) ; United States v. Deutsches Kalisyndikat Gesellschaft et al., 31 F. 2d 199 
(S. D. N. Y. 1929). 

33 United States v. Deutsches Kalisyndikat Gesellschaft et al., supra note 32. 

842 Hype, INTERNATIONAL LAW, CHIEFLY AS INTERPRETED AND APPLIED BY 
THE UNITED STATES 890 (2d Rev. Ed. 1945). 
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Procedure Before United States Courts 


The procedure for presenting a claim of sovereign immunity in United 
States Courts, and the role that the State Department plays in court deci- 
sions, are decisive in many cases. Hx Parte Muir ** stated the rule for the 
federal courts, holding that the claim may be presented by an appearance 
by the foreign sovereign or its accredited representative, or by a suggestion 
of our State Department, presented through the Attorney General. The fed- 
eral cases since the Muir opinion follow it in holding the Secretary of State’s 
“suggestion” to be binding,®® but a suggestion by an ambassador to be not 
binding, even though forwarded by the Secretary of State.*7 A suggestion 
by an ambassador may be properly considered by the court, but it is not 
binding, as is the State Department’s action.** An appearance by a corpo- 
ration claiming sovereign immunity does not satisfy the requirement of 
an appearance by a foreign sovereign or its ambassador.?® Where it is 
quite clear that sovereign immunity exists, as where the subject of the 
litigation is in the direct possession of the foreign government, the court 
can hold that it has no jurisdiction even without a recommendation from 
the Secretary of State or an appearance by the foreign sovereign, accord- 
ing to the rule of Puente v. Spanish National State,*® because the court 
does not have to render a judgment that it knows will be void. 

Some state courts are not as strict as the federal courts in their hold- 
ings on how a claim of immunity should be presented. The testimony of 
a railway agent was held to be sufficient to show that the railroad was 
entitled to sovereign immunity,*! and a brief filed by an attorney as amicus 
curiae may establish such a claim.*2 While the courts of New York can 
seek the aid of the State Department,*® the Department’s recommendation 
is not binding on them,** and they will consider a claim of immunity no 
matter how it is presented.*5 


Perhaps the strongest argument that could be made in the plaintiff’s 
favor in Adatto v. United States of Venezuela is that the procedure fol- 
lowed, filing an amicus curiae brief, was inadequate to present the claim of 
sovereign immunity. The Puente case, on which the second circuit relied 
in sustaining the dismissal of Adatto’s suit, sanctioned a departure from 
the Muir rule only where the defendant’s right to immunity was clear. 
Plaintiff’s attorney in his brief emphasizes the argument that the peculiar 
nature of the business involved, operating a commercial airline, makes this 





35 254 U.S. 522 (1921); Note, 26 ILL. L. Rev. 215 (1932). 

36 Sullivan v. State of Sao Paulo, 122 F. 2d 355 (2d Cir. 1941); Isbrandtsen 
Co., Inc. v. Netherlands East Indies Government et al., 75 F. Supp. 48 (S. D. 
N. Y., 1947) ; The Beaton Park, 65 F. Supp. 211 (W. D. Wash., 1946). 

37 The Secundus, 15 F. 2d 713 (E. D. N. Y., 1926). 

38 Compania Espanola v. The Navemar, 303 U.S. 68 (1988). 
wa tai Jarnvagsstyrelsen v. Dexter and Carpenter, Inc., 32 F. 2d 195 

1929). 

40 Sullivan v. State of Sao Paulo, 122 F. 2d 355 (2d Cir. 1941). 

41 Bradford v. Director General of the Railroads of Mexico, 278 S. W. 251 
(Tex. Civ. App. 1925). 
me v. Intercolonial Railway of Canada, 197 Mass. 349, 83 N. E. 876 

43 Russian Socialist Federated Soviet Government v. Cibrario et al., 198 App. 
Div. 869, 191 N. Y. S. 543. 

44 The Lonsdale Shop, Inc. v. Bibily et al., 126 Mise. 445, 2138 N. Y. S. 170 
(Mun. Ct. N. Y. 1925). Contra, F. W. Stone Engineering Co. v. Petroleos Mexi- 
canos of Mexico, D. F., 8352 Pa. 12, 42 A. 2d 57 (1945). 

45 Fields v. Predionica i Tkanica A.D., 263 App. Div. 155, 31 N. Y. S. 2d 739 
(1941) ; De Simone v. Transportes Maritimos da Estado, 199 App. Div. 602, 191 
N. Y. S. 864 (1922). 
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a situation where traditional rules of sovereign immunity should not be 
applied. Because the precise question presented had not been passed on by 
the courts previously, plaintiff might argue that this is a place for the de- 
clared policy *® that courts should not expand sovereign immunity, a subject 
profoundly affecting our foreign relations, without the aid of the State 
Department. It is believed, however, that a suit brought against a foreign 
sovereign in its own name is never successful, whatever the activity that 
sovereign was engaged in, so the fact that air transportation was involved 
should raise no serious questions requiring a departure from the Puente 
procedure. 

The C.A.B. has stated that the Adatto case raises no new problems of 
sovereign immunity.*7 Nothing in our statutes, regulations, permits or 
treaties seems to contradict this. The permit issued to L.A.V. was typical; 
it contained a provision requiring the carrier to accept the Civil Aeronau- 
tics Act and the regulations under that act.48 The Civil Aeronautics Act 
provides that permits may be issued to foreign airlines willing to conform 
to the Act.4® but the Act itself does not cover the problem of jurisdiction 
in a civil suit, although it does provide for jurisdiction for violations of the 
Act.5° Our treaties and conventions do not cover this problem.®! As we saw 
above, the subject matter of the suit is not relevant to the question of sov- 
ereign immunity. 

Plaintiffs in Adatto’s place are in no worse a position than anyone 
else who claims to have been wronged by a foreign sovereign. Foreign 
airlines such as L.A.V. have not tried to claim immunity when sued in their 
own names, even where, as in the case of L.A.V., an argument that there 
is no separate corporation seems possible. It is submitted that, because 
failing to enforce the traditional international laws on sovereign immunity 
could result in serious foreign policy repercussions, it is imperative for our 
courts to continue to grant sovereign immunity according to precedent. 





46 Republic of Mexico v. Hoffman, 324 U.S. 30 (1945). 

47 The C.A.B.’s position was stated in a letter to Senator Johnson on June 20, 
1950. 

48 C.A.B. Permit No. 2281 (1946). 

49 CrviL AERONAUTICS AcT §402(b), 52 Stat. 991 (1938), 49 U.S.C. §482(b) 
(1951). 

50 CrvIL AERONAUTICS AcT §§903, 1007, 52 Stat. 1017 (1938), 49 U.S.C. §§623, 
647 (1951). The definitions in this act would make L.A.V. a civil aircraft, for the 
purposes of this act. 

§1(14). “Civil aircraft” means any aircraft other than a public aircraft. 

§1(30). “Public aircraft’? means an aircraft used exclusively in the service 
of any government or any political subdivision thereof, including the government 
of any State, Territory, or Possession of the United States, or the District of 
Columbia, but not including any government-owned aircraft engaged in carrying 
persons or property for commercial purposes. 52 Stat. 997 (1938), 49 U.S.C. 
§401 (1951). 

51 The Warsaw Convention of 1929, dealing with civil liability of foreign air- 
craft, was ratified by the United States in 1934. 49 Srat. (pt. 2) 3000 (19384), 
U.S. Treaty Series No. 867. The United States expressly excluded Article 2(1) 
of the convention, the article making aircraft owned by states subject to the terms 
of the convention. 
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AIRLINE LABOR POLICY, THE STEPCHILD OF 
THE RAILWAY LABOR ACT 


N 1936 Congress enacted Title II of the Railway Labor Act.! Thereby 

it extended to the airlines a labor law designed by and for the railroad 
industry. 

A number of factors influenced the Congressional decision. In 1936 close 
regulation of almost every facet of air transportation, from personnel 
qualifications to route allocation, was already well-established practice.* 
This provided ready evidence of the public interest in airline health and 
undoubtedly helped overcome any Congressional reluctance to take over air 
labor relations. In addition, probably a strong consideration in favor of 
Title II was the expectation, never fulfilled, that air controls would soon be 
centralized in the Interstate Commerce Commission, the same agency which 





149 Stat. 1189 (1936), 45 U.S.C. §181 (1946). 


2 Inclusion of the airlines under the coverage of the Railway Labor Act had 
been proposed and rejected several times before. Representative La Guardia in- 
troduced the first bill to extend the Act on April 1, 1932, but it failed to receive 
the backing of the railroad unions. Another bill was proposed shortly thereafter 
which did receive the necssary railroad support. It was introduced in the House 
by Mr. La Guardia and in the Senate by Senator Bingham. The Senate bill was 
reported favorably but was never brought to a vote. The House bill was opposed 
by several influential groups and died in committee. See PuFrFeR, AIR TRANS- 
PORTATION 559 (1941) ; FEDERAL COORDINATOR OF TRANSPORTATION, Hours, WAGES 
AND WORKING CONDITIONS IN SCHEDULED AIR TRANSPORTATION 101 (1936). 

3 Air transportation began as a creature of the federal government. The 
Post Office Department inaugurated the first regular air-mail service in 1918 and 
continued to operate domestic air-mail routes until 1925. In the latter year Con- 
gress made provision for turning the air-mail service over to private carriers; 
and in 1926 it passed the Air Commerce Act, providing for safety regulation and 
aids to air navigation. The privately owned air transportation industry may be 
said to date from 1926. It was in this year also that the first scheduled passenger 
service became available. PuFFER, AIR TRANSPORTATION 2-4 (1941). 

Government control today is pretty well localized in the Civil Aeronautics 
Board just as railway controls are centered in the Interstate Commerce Commis- 
sion. This agency was established in 1940, 54 Star. 1235, under a reorganization 
plan which modified the “bible” of the airline industry, the Civil Aeronautics Act, 
52 Stat. 977 (1938); 49 U.S.C. §401 (1946). Under this Act the CAB now con- 
trols practically every aspect of the airlines except labor relations, see Ballard, 
Federal Regulation of Aviation, 60 Harv. L. Rev. 1235 (1947), and many of its 
functions have at least indirect effects on labor conditions. 

One commentator has singled out the following ways in which the CAB influ- 
ences airline labor relations: 

(1) It prescribes the minimum qualifications which air employees in skilled 

occupations must possess for certification. 

(2) It determines the personnel complements that must be employed in con- 

nection with flight operations. 

(3) It determines what types of aircraft may be flown and the operating 

rules for each. 

(4) It allocates routes and approves reorganizations, thus affecting many 

jobs. 

(5) It controls the “ability to pay” since it controls air mail rates. 

He expresses the opinion that these functions exercise a profound effect on labor 
conditions and that greater cognizance should be taken of the fact. KAHN, 
INDUSTRIAL RELATION IN THE AIRLINES 404-6 (unpublished thesis in Harvard 
University Library, 1950) (Dr. Kahn’s thesis, subtitled “The interaction of 
unions, management and government in a regulated and subsidized industry,” is 
the only significant survey of airline labor relations and was of considerable help 
in the preparation of this Comment. It will be cited hereafter as KAHN). 

Most aspects of present-day regulation were manifest by 1936. The supervi- 
sory function now vested in the CAB was largely split up between the Department 
of Commerce and the Interstate Commerce Commission. See JOHNSON, GOVERN- 
MENT REGULATION OF TRANSPORTATION 620-7 (1938). 








462 JOURNAL OF AIR LAW AND COMMERCE 


already governed the railroads.* In the interest of uniformity it seemed 
desirable to bring rail and air transportation under a single labor agency 
as well. 

One of the most compelling influences, however, was the crying need for- 
air labor legislation of some form. Several serious squabbles had already 
disturbed the infant air industry. To be sure, the Wagner Act,® then in 
the process of formulation,’ would also have protected airline employees and 
fostered unionization. But federal control of industrial relations outside the 
rail industry was still practically an experiment.2 And the Railway Labor: 
Act, then recently amended,® was regarded as the last word in sound labor 
legislation.!° Proponents of Title II asserted that an industry so charged 





4 This expectation was frequently manifested at the hearings on the bill to 
enact Title II. See e.g., testimony of Mr. Edward G. Hamilton, legislative repre- 
sentative of the Air Line Pilots Association, Hearings before Subcommittee of the 
Committee on Interstate Commerce on S. 2496, 74th Cong., 1st Sess. 5 (1935). 

The cry for unified transportation controls apparently is not dead yet, despite 
establishment of the CAB, Cf. S. 305 introduced into the last session of Con- 
gress on January 11, 1951, and referred to the Senate Committee on Interstate: 
and Foreign Commerce. 

5 Most early controversy involved the aristocrats of the air labor force, the 
pilots. Depression-induced wage reductions had driven them to try to bargain 
collectively. Their efforts toward organization were the genesis of the Air Line 
Pilots Association, which grew up practically overnight in 1931 and has ever 
since been probably the most effective single force in airline labor relations. 

Management did not accept passively employee efforts to organize. In at 
least one case, employer intransigence was enough to lead to the bankruptcy and 
dissolution of an airline. By early 1932 considerable sentiment had been mani- 
fested for inclusion of the airlines under the Railway Labor Act, the only form of 
federal labor control then in existence. 

Further impetus toward unstable labor relations was the introduction of the 
new and faster DC-3 aircraft. At that time most carriers endeavored to change 
from a mileage to an hourly basis of pilot compensation in order to avoid the in- 
creased labor costs that would result from higher speeds. The pilots objected and 
claimed they should have a share in the benefits of technological improvement. 
By mutual agreement the dispute was submitted to the National Labor Board, a 
newly-established product of the National Industrial Recovery Act. The outcome 
of the controversy, the now-famous Decision 83, established a compromise system 
of pilot compensation which included base pay, hours worked and miles flown. 
Decision 83, with some variations, still controls pilot pay. 

On the general history of early air labor strife, see PUFFER, AIR TRANSPORTA- 
TION 554-70 (1941); FEDERAL COORDINATOR OF TRANSPORTATION, Hours, WAGES 
AND WORKING CONDITIONS IN SCHEDULED AIR TRANSPORTATION 98-114 (1936). 

® 49 Stat. 449 (1935), 29 U.S.C. c. 7 (1946). 

7 The bill that became the Wagner Act, S. 1958, 74th Cong., 1st Sess., was 
introduced on February 21, 1935. At the time of the hearings on Title II the bill 
had passed the Senate and was pending in the House. 79 ConG. REc. 2368, 7681, 
9731 (1935). 

8 Section 7(a) of the National Industrial Recovery Act, 48 StaT. 195 (1933), 
which sought to protect the right of employees to organize and to bargain collec- 
tively, fell with the rest of the NIRA under the Schechter decision, 295 U.S. 490 
(1935). Efforts to pass the Labor Disputes Bill, introduced by Senator Wagner 
in 1934, 78 ConG. REc. 3443 (1934), had been unsuccessful. DAUGHERTY, LABOR 
PROBLEMS IN AMERICAN INDUSTRY 983 (5th ed. 1941.) And the bill that was to 
become the Wagner Act was still pending. It became law on July 5, 1935. 49 
Stat. 449 (1935). 

® The original Act, 44 Stat. 577 (1926), was radically overhauled in 1934. 
48 Strat. 1185 (1934). See page xxx and note 35 infra. Except for minor 
changes the Act exists today in its 1934 form. 45 U.S.C. c. 8 (1946). It will be 
cited hereafter as RAILWAY LABOR ACT. 

10 See, e.g., testimony of Madam Perkins, then Secretary of Labor, that “... 
the Railway Labor Act embodies the fullest and most complete development of 
mediation, conciliation, voluntary agreement, and arbitration that is to be found 
in any law governing labor relations ... [and the] administration of the Railway 
Labor Act ... is an outstanding example of effective administration of a labor 
law.” Hearings before Committee on Commerce and Committee on Education and 
Labor on S. 3078, 75th Cong., 3d Sess. 968-9 (1938). Some recent commentators: 
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with public responsibility as air transportation needed the background of 
labor experience and the more detailed regulation of the Railway Labor Act. 
Only its orderly routine of conference, mediation, arbitration. and fact- 
finding, they said, could assure stable industrial relations.11 Practically no 
one voiced a contrary view.!* Title II was approved in April 1936.13 

In the fifteen years since 1936 the airlines have grown up. Whether their 
expansion is gauged by passenger-miles flown or revenue dollars, they have 
expanded to at least ten times their 1936 size.14 There has been a con- 





have seconded these observations. KALTENBORN, GOVERNMENTAL ADJUSTMENT OF 
Labor DIsPpuTEs 72 (1943) (“The law is in general well-conceived and effectively 
administered’’). 

For a dissent from this view, see Northrup, The Railway Labor Act and Rail- 
way Labor Disputes in Wartime, 36 AM. Econ. REv. 324 (1946). Dr. Northrup is 
practically the sole recent commentator on the Railway Labor Act. The most 
comprehensive discussion is contained in his recent book, as yet unpublished, THE 
“MopEL LABoR LAW”’—AN ANALYSIS OF THE RAILWAY LABoR ACT AND ITs ADMIN- 
ISTRATION. See also his articles: The Appropriate Bargaining Unit Question Un- 
der the Railway Labor Act, 60 Q. J. Econ. 250 (1946) ; Emergency Disputes Under 
the Railway Labor Act, 1948, Proc. IND. REL. RESEARCH Ass’N 78; Unfair Labor 
Practice Prevention Under the Railway Labor Act, 3 IND. AND LAB. REL. REV. 323 
(1950). Both Dr. Northrup and his writings were of considerable assistance in 
the preparation of this article. 

11 Mr. O. S. Beyer, director of the Section of Labor Relations under the Fed- 
eral Coordinator cf Transportation, asserted: “The [Wagner] act as proposed, 
while it. seeks to encourage duly chosen representatives of employers and em- 
ployees to bargain collectively, does not provide for the orderly process of notice, 
conference, mediation, arbitration, fact-finding, and conciliation available in the 
event of a labor dispute in those industries subject to the Railway Labor Act. In 
an industry such as air transportation, so largely charged with responsibility to 
the public, and in which safety is such a large element, it is of special importance 
that every legal safeguard . .. should be adopted...” Hearings before Subcom- 
mittee of the Committee on Interstate Commerce on S. 2496, 74th Cong., Ist Sess. 
27 (1935). See also statement of Mr. Hamilton, Jd. at 5; FEDERAL COORDINATOR 
OF TRANSPORTATION, HOURS, WAGES AND WORKING CONDITIONS IN SCHEDULED AIR 
TRANSPORTATION 124 (1936). 

Certainly another consideration in favor of Title II, whether vocalized or not, 

must have been the fact that the Wagner Act was of dubious constitutionality. 
‘Fifty-eight Liberty League lawyers pronounced it unconstitutional almost at its 
inception. And the constitutional question was not finally settled in favor of the 
Act uvtil NLRB v. Jones & Laughlin Steel Corp., 801 U.S. 1 (1987). See Stern, 
The Commerce Clause and the National Economy, 1933-1946, 59 Harv. L. REv. 
645, 674-85 (1946). 

12 Representatives of airline management were conspicuous by their absence. 
At one point in the hearings the chairman asked, “Is there somebody here that is 
interested on the other side of this question?” No one answered. Hearings before 
Subcommittee of the Committee on Interstate Commerce on S. 2496, 74th Cong., 
1st Sess. 23 (1935). One well-informed source (who asks to remain unnamed) 
has speculated that the airlines were so confident that the bill, like its predeces- 
sors, see note 2 supra, would not pass, that they did not bother to send a represen- 
tative to the hearings. ’ > 

The point that the airlines had not been heard on the bill was briefly raised on 
the floor of the House. But objections were brushed aside and the bill was passed. 
80 Conc. REc. 5039-40 (1936). 

13 Td. at 5411. , 

14 Domestic air carriers flew 438,989 passenger miles in 1936, 6,227,932 in 
1948. International carriers flew 41,829 as against 1,961,794. CIviL AERONAU- 
TICS ADMINISTRATION, STATISTICAL HANDBOOK OF CIVIL AVIATION 67, 85 (1949). 

Domestic carriers’ total revenues were $43 million in 1938 and $434 million in 
1948. The comparable international figures are $15 million and $249 million. Id. 
at 74, 89. The last few years have been even bigger for both domestic and inter- 
national airlines. And the future will probably bring continued expansion. See 
FoRBES MAGAZINE OF BUSINESS, THIRD ANNUAL REPORT ON AMERICAN INDUSTRY 
74 (1951); Wall Street Journal, March 22, 1951, p. 1, col. 1. 

Despite this almost phenomenal growth, the airlines still play only a rela- 
tively small part in the total transportation picture. In 1949 they accounted for 
only 1.5% of total intercity passenger traffic and .03% of intercity freight traffic. 

64 ICC ANN. REp. 22 (1950). 
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comitant growth in the number of personnel employed.1® 

Such prodigious development has not, it is true, been accompanied by 
much change in the essential nature of the industry’s labor force. This 
remains comparatively small, widely dispersed, and extremely specialized. 
Today sixteen major companies share the bulk of the nation’s flying busi- 
ness.!® Each of these serves a number of cities. While a large part of an 
airline’s personnel may be located at its home base, some employees are 
maintained at every station.‘7 And air transport workers are further dis- 
tributed among various categories of flight and ground jobs.!§ All this 
segmentation takes place in a work force which even today numbers less 
than eighty-five thousand, a mere six per cent of the total employees covered 
by the Railway Labor Act.?® 


Fifteen years have, however, wrought a profound change in the char- 
acter of air unionization. In 1936 collective bargaining was a new practice 
for both carriers and unions; not a single air collective bargaining agree- 
ment had yet been signed.2® And only one union, the Air Line Pilots Asso- 
ciation, was very active in airline labor affairs.2! This was a considerable 
contrast to the situation on the railroads where unions were then, as they 





15 Jn 1936 domestic airlines employed 7,079 workers and international air- 
lines 2,916. The comparable figures in 1948 were 60,416 and 23,726 respectively. 
Civi, AERONAUTICS ADMINISTRATION, STATISTICAL HANDBOOK OF CIVIL AVIA- 
TION 63, 83 (1949). 

16 American, Braniff, Capital, Chicago & Southern, Colonial, Continental, 
Delta, Eastern, Mid-Continent, National, Northeast, Northwest, Pan American 
(including Panagra and American Overseas), Trans World, United, and Western. 

Five airlines account for about three-fourths of the total traffic—American, 
Pan American, United, Trans World and Eastern. These companies own about 
two-thirds of the total number of planes and a much greater per cent of the more 
modern and largest aircraft. It is the managements of these lines that have 
played a major part in shaping air industrial relations. KAHN 35. 


17 American Airlines employees, for example, are scattered among seventy- 
three separate stations. For a detailed breakdown of the personnel distribution 
on two major airlines, see KAHN, tables XVIII and XIX, following pp. 203 and 
204 respectively. 

18 For the major divisions established by the National Mediation Board for 
collective bargaining purposes, see notes 23 and 68 infra. 

19 The latest available figures are for 1948. In that year air employees of 
both domestic and international carriers totaled slightly more than 84,000. See 
note 15 supra. In the same year the employees of the nation’s railroads totaled 
1,845,000. THE WorLp ALMANAC 649 (Hansen ed. 19F1). 

20 Not until fiscal 1937 were any air collective bargaining agreements exe- 
cuted and filed with the National Mediation Board as required by RAILWAY LABOR 
Act, §5 Third (e). Four were filed that year; in fiscal 1938 the number on file in- 
creased to 16. These early agreements involved mechanics and radio operators. 
The pilots, despite their strong organization, did not enter into any written con- 
tracts during the first few years under Title II. 4 NMB ANN. Rep. 7, 30 (1938). 


21 Labor organization among groups other than the pilots did not emerge in 
any significant degree until after 1988. The ALPA was formed under the leader- 
ship of a former pilot, David L. Behncke, in 1931. By 1932 it included more than 
75% of the scheduled airline pilots in the United States. Mr. Behncke headed the 
union until very recently and exercised what many have asserted to be an almost 
dictatorial control over its policies. For a comprehensive analysis of recent devel- 
opments in ALPA internal affairs, see AVIATION WEEK, August 6, August 13, Au- 
gust 20 and August 27, 1951. 

Because of its small size and centralization of control the ALPA evidently de- 
cided to concentrate its early efforts in Washington. Its lobbying activities were 
largely responsible for Decision 83, Title II and the Civil Aeronautics Act of 1938. 
It was not until after 1938 that the ALPA turned seriously to collective bargain- 
ing to extend the gains it had won in Washington. See KAHN 324; Northrup, 
Collective Bargaining by Air Line Pilots, 61 Q. J. Econ. 533 (1947). 
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are today, powerful national organizations.22 Now the major airlines are 
almost completely organized.* Moreover, the unions active in air transpor- 
tation are no longer weak aggregations struggling for recognition. At least 
three of them are strong national unions with over a quarter of a million 
members.”* And the Air Line Pilots Association wields an influence which 
belies the paucity of its membership.*5 

At the same time our national labor philosophy has changed. Early laws 
followed the Wagner Act pattern of restraining employer activity and en- 
couraging unions.*° But, if the Taft-Hartley Act?" is any evidence, na- 
tional labor policy today tends to regard the parties as equals and to put 





22 The railroad union movement began in the 1850’s. Organization had 
reached a significant stage by the time of the notorious Pullman strike in 1894. 
Many of today’s major railroad unions were well-established before that date. By 
1929 the unions had reached such a high degree of centralization and political 
maturity that they formed the Railway Labor Executives’ Association to coordi- 
nate rail union activities in matters of mutual interest. See MIDDLETON, RAIL- 
WAYS AND ORGANIZED LABOR (1941); MONROE, RAILROAD MEN AND WAGES (1947). 

23 As of June 30, 1950, the following was the state of organization in some of 
the major airlines: 








CRAFT or CLASS American Eastern Pan-Amer. | TWA H United 
Pilots ALPA ALPA ALPA lA ALPA ALPA 
Flight Engineers ACFEA ALFEA FE ACFEA 
Radio Operators ALCEA-ARA| * * * wo (1) ALCEA. ARA|} ALCEA-ARA 
Flight Navigators . = 9% * © © FEIA TWU 
Mechanics TWU IAM (2) TWU ts IAM (3) IAM 
Flight Dispatchers ALDA 7 ©. © ALDA ALDA ALDA 
Clerical Personnel TWU (4) ..& ¢ BRC5,IAM4| * * * IAM (6) 
Flight Service Personnel | ALSSA (7) ALSSA TWU | ALSSA | ALSSA (7) 
Guards IAM © 2 TWU IAM ie 














ACFEA—Air Carrier Flight Engineers Association. 

ALCEA-ARA—Air Line Communication “em Association, A.R.A., C.I.O. 
ALDA—Air Line Dispatchers’ Association, A. F. of L. 

ALFEA—Air Line Flight Engineers ye Inc., A. F. of L. 

ALPA—Air Line Pilots Association, A. F. of L. 

ALSSA—Air Line Stewards and Sieuactuene Association. 

BRC—Brotherhood of Railway and Steamship Clerks. 

FEIA—Flight Engineers International Association. 

1AM—International Association of Machinists. 

TWU—tTransport Workers Union of America, C.I.0. 

(1) Includes flight radio officers. 

(2) Includes stockroom personnel and cargo handlers. 

(3) Includes fire inspectors, commissary clerks, stockroom personnel and cargo handlers. 
(4) Stockroom personnel only. 

(5) Includes teletype operators. 

(6) Includes truck drivers, stockroom personnel and cargo handlers. 

(7) Stewardesses only. 


(sono complete data on all major air carriers, see 16 NMB ANN. Rep. 74-5 
24 The United Auto Workers, C.I.0., has almost a million members, the Inter- 
national Association of Machinists has’ almost 600,000, and the Brotherhood of 
Railway Clerks about 350,000. 4 BuREAU OF NATIONAL AFFAIRS, LABOR POLICY 
AND PRACTICE §263 (1950). The Transport Workers Union, which is becoming 
increasingly active in airline affairs, has about 95,000 members. PETERSON, 
HANDBOOK OF LABOR UNIONS 391 (1944). 

25The ALPA has only about 6100 members. 4 BureEAu OF NATIONAL 
AFFAIRS, LABOR POLICY AND PRACTICE §263 (1950). Yet the union, “a very strate- 
gically situated group, ... has used its advantage to the utmost. In the face of 
an extraordinary large surplus of trained pilots which the war created, it has 
continued to boost the salaries of its members. Moreover, it has been unusually 
adroit in the political field. Despite its limited numbers (and votes), it has won 
the aid of Congress to a degree which has been exceeded by few organizations. 
Taking full advantage of the ‘romantic allure’ of the industry and jobs, pilots, 
lobbying in their smart uniforms, have impressed the legislators time and again.” 
a Collective Bargaining by Air Line Pilots, 61 Q. J. Econ. 533, 574 

26 The Wagner Act, citing specifically the inequality of bargaining power of 
unorganized employees, declares it to be national policy to encourage collective 
bargaining and protect the freedom of employees to designate representatives of 
their own choosing without interference by employers. 49 Stat. 449 (1935), 29 
U.S.C. §151 (1946). A similar public policy had been declared in the Norris- 
LaGuardia Act three years earlier. 47 Stat. 70 (1932), 29 U.S.C. §102 (1946). 
“And it seems apparent, in retrospect, that in passing the [Wagner Act], 
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a situation where traditional rules of sovereign immunity should not be 
applied. Because the precise question presented had not been passed on by 
the courts previously, plaintiff might argue that this is a place for the de- 
clared policy *® that courts should not expand sovereign immunity, a subject 
profoundly affecting our foreign relations, without the aid of the State 
Department. It is believed, however, that a suit brought against a foreign 
sovereign in its own name is never successful, whatever the activity that 
sovereign was engaged in, so the fact that air transportation was involved 
should raise no serious questions requiring a departure from the Puente 
procedure. 

The C.A.B. has stated that the Adatto case raises no new problems of 
sovereign immunity.*7 Nothing in our statutes, regulations, permits or 
treaties seems to contradict this. The permit issued to L.A.V. was typical; 
it contained a provision requiring the carrier to accept the Civil Aeronau- 
tics Act and the regulations under that act.48 The Civil Aeronautics Act 
provides that permits may be issued to foreign airlines willing to conform 
to the Act.4® but the Act itself does not cover the problem of jurisdiction 
in a civil suit, although it does provide for jurisdiction for violations of the 
Act.5° Our treaties and conventions do not cover this problem.5! As we saw 
above, the subject matter of the suit is not relevant to the question of sov- 
ereign immunity. 

Plaintiffs in Adatto’s place are in no worse a position than anyone 
else who claims to have been wronged by a foreign sovereign. Foreign 
airlines such as L.A.V. have not tried to claim immunity when sued in their 
own names, even where, as in the case of L.A.V., an argument that there 
is no separate corporation seems possible. It is submitted that, because 
failing to enforce the traditional international laws on sovereign immunity 
could result in serious foreign policy repercussions, it is imperative for our 
courts to continue to grant sovereign immunity according to precedent. 





46 Republic of Mexico v. Hoffman, 324 U.S. 30 (1945). 
47 The C.A.B.’s position was stated in a letter to Senator Johnson on June 20, 


48 C.A.B. Permit No. 2281 (1946). 

49 CivIL AERONAUTICS ACT §402(b), 52 Stat. 991 (1938), 49 U.S.C. §482(b) 
(1951). 

50 CivIL AERONAUTICS AcT §§903, 1007, 52 Stat. 1017 (1938), 49 U.S.C. §§623, 
647 (1951). The definitions in this act would make L.A.V. a civil aircraft, for the 
purposes of this act. 

§1(14). “Civil aircraft” means any aircraft other than a public aircraft. 

§1(30). “Public aircraft” means an aircraft used exclusively in the service 
of any government or any political subdivision thereof, including the government 
of any State, Territory, or Possession of the United States, or the District of 
Columbia, but not including any government-owned aircraft engaged in carrying 
persons or property for commercial purposes. 52 Stat. 997 (1938), 49 U.S.C. 
§401 (1951). 

51 The Warsaw Convention of 1929, dealing with civil liability of foreign air- 
craft, was ratified by the United States in 1934. 49 Strat. (pt. 2) 3000 (1984), 
U.S. Treaty Series No. 867. The United States expressly excluded Article 2(1) 
of the convention, the article making aircraft owned by states subject to the terms 
of the convention. 
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AIRLINE LABOR POLICY, THE STEPCHILD OF 
THE RAILWAY LABOR ACT 


N 1936 Congress enacted Title II of the Railway Labor Act.! Thereby 

it extended to the airlines a labor law designed by and for the railroad 
industry.” 

A number of factors influenced the Congressional decision. In 1936 close 
regulation of almost every facet of air transportation, from personnel 
qualifications to route allocation, was already well-established practice.® 
This provided ready evidence of the public interest in airline health and 
undoubtedly helped overcome any Congressional reluctance to take over air 
labor relations. In addition, probably a strong consideration in favor of 
Title II was the expectation, never fulfilled, that air controls would soon be 
centralized in the Interstate Commerce Commission, the same agency which 





149 STaT. 1189 (1936), 45 U.S.C. §181 (1946). 


2 Inclusion of the airlines under the coverage of the Railway Labor Act had 
been proposed and rejected several times before. Representative La Guardia in- 
troduced the first bill to extend the Act on April 1, 1932, but it failed to receive 
the backing of the railroad unions. Another bill was proposed shortly thereafter 
which did receive the necssary railroad support. It was introduced in the House 
by Mr. La Guardia and in the Senate by Senator Bingham. The Senate bill was 
reported favorably but was never brought to a vote. The House bill was opposed 
by several influential groups and died in committee. See PuFFER, AIR TRANS- 
PORTATION 559 (1941) ; FEDERAL COORDINATOR OF TRANSPORTATION, Hours, WAGES 
AND WORKING CONDITIONS IN SCHEDULED AIR TRANSPORTATION 101 (19386). 

3 Air transportation began as a creature of the federal government. The 
Post Office Department inaugurated the first regular air-mail service in 1918 and 
continued to operate domestic air-mail routes until 1925. In the latter year Con- 
gress made provision for turning the air-mail service over to private carriers; 
and in 1926 it passed the Air Commerce Act, providing for safety regulation and 
aids to air navigation. The privately owned air transportation industry may be 
said to date from 1926. It was in this year also that the first scheduled passenger 
service became available. PUFFER, AIR TRANSPORTATION 2-4 (1941). 

Government control today is pretty well localized in the Civil Aeronautics 
Board just as railway controls are centered in the Interstate Commerce Commis- 
sion. This agency was established in 1940, 54 Stat. 1235, under a reorganization 
plan which modified the “bible” of the airline industry, the Civil Aeronautics Act, 
52 Stat. 977 (1938); 49 U.S.C. §401 (1946). Under this Act the CAB now con- 
trols practically every aspect of the airlines except labor relations, see Ballard, 
Federal Regulation of Aviation, 60 Harv. L. Rev. 1235 (1947), and many of its 
functions have at least indirect effects on labor conditions. 

One commentator has singled out the following ways in which the CAB influ- 
ences airline labor relations: 

(1) It prescribes the minimum qualifications which air employees in skilled 

occupations must possess for certification. 

(2) It determines the personnel complements that must be employed in con- 

nection with flight operations. 

(3) It determines what types of aircraft may be flown and the operating 

rules for each. y 

(4) It allocates routes and approves reorganizations, thus affécting many 

jobs. 

(5) It controls the “ability to pay” since it controls air mail rates. 

He expresses the opinion that these functions exercise a profound effect on labor 
conditions and that greater cognizance should be taken of the fact. KAHN, 
INDUSTRIAL RELATION IN THE AIRLINES 404-6 (unpublished thesis in Harvard 
University Library, 1950) (Dr. Kahn’s thesis, subtitled “The interaction of 
unions, management and government in a regulated and subsidized industry,” is 
the only significant survey of airline labor relations and was of considerable help 
in the preparation of this Comment. It will be cited hereafter as KAHN). 

Most aspects of present-day regulation were manifest by 1936. The supervi- 
sory function now vested in the CAB was largely split up between the Department 
of Commerce and the Interstate Commerce Commission. See JOHNSON, GOVERN- 
MENT REGULATION OF TRANSPORTATION 620-7 (1938). 
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already governed the railroads.* In the interest of uniformity it seemed 
desirable to bring rail and air transportation under a single labor agency 
as well. 

One of the most compelling influences, however, was the crying need for: 
air labor legislation of some form. Several serious squabbles had already 
disturbed the infant air industry.5 To be sure, the Wagner Act,® then in 
the process of formulation,’ would also have protected airline employees and 
fostered unionization. But federal control of industrial relations outside the 
rail industry was still practically an experiment. And the Railway Labor: 
Act, then recently amended,® was regarded as the last word in sound labor 
legislation.!° Proponents of Title II asserted that an industry so charged 





4 This expectation was frequently manifested at the hearings on the bill to. 
enact Title II. See e.g., testimony of Mr. Edward G. Hamilton, legislative repre- 
sentative of the Air Line Pilots Association, Hearings before Subcommittee of the 
Committee on Interstate Commerce on S. 2496, 74th Cong., 1st Sess. 5 (1935). 

The cry for unified transportation controls apparently is not dead yet, despite 
establishment of the CAB, Cf. S. 305 introduced into the last session of Con- 
gress on January 11, 1951, and referred to the Senate Committee on Interstate. 
and Foreign Commerce. 

5 Most early controversy involved the aristocrats of the air labor force, the 
pilots. Depression-induced wage reductions had driven them to try to bargain 
collectively. Their efforts toward organization were the genesis of the Air Line 
Pilots Association, which grew up practically overnight in 1931 and has ever 
since been probably the most effective single force in airline labor relations. 

Management did not accept passively employee efforts to organize. In at 
least one case, employer intransigence was enough to lead to the bankruptcy and 
dissolution of an airline. By early 1932 considerable sentiment had been mani- 
fested for inclusion of the airlines under the Railway Labor Act, the only form of 
federal labor control then in existence. 

Further impetus toward unstable labor relations was the introduction of the 
new and faster DC-3 aircraft. At that time most carriers endeavored to change 
from a mileage to an hourly basis of pilot compensation in order to avoid the in- 
creased labor costs that would result from higher speeds. The pilots objected and 
claimed they should have a share in the benefits of technological improvement. 
By mutual agreement the dispute was submitted to the National Labor Board, a 
newly-established product of the National Industrial Recovery Act. The outcome 
of the controversy, the now-famous Decision 83, established a compromise system 
of pilot compensation which included base pay, hours worked and miles flown. 
Decision 83, with some variations, still controls pilot pay. 

On the general history of early air labor strife, see PUFFER, AIR TRANSPORTA- 
TION 554-70 (1941); FEDERAL COORDINATOR OF TRANSPORTATION, Hours, WAGES 
AND WORKING CONDITIONS IN SCHEDULED AIR TRANSPORTATION 98-114 (1936). 

6 49 Stat. 449 (1935), 29 U.S.C. c. 7 (1946). 

7 The bill that became the Wagner Act, S. 1958, 74th Cong., 1st Sess., was 
introduced on February 21, 1935. At the time of the hearings on Title II the bill 
had passed the Senate and was pending in the House. 79 ConG. REc. 2368, 7681, 
9731 (1935). 

8 Section 7(a) of the National Industrial Recovery Act, 48 Stat. 195 (1933), 
which sought to protect the right of employees to organize and to bargain collec- 
tively, fell with the rest of the NIRA under the Schechter decision, 295 U.S. 490 
(1935). Efforts to pass the Labor Disputes Bill, introduced by Senator Wagner 
in 1934, 78 Conc. REc. 3443 (1934), had been unsuccessful. DAUGHERTY, LABOR 
PROBLEMS IN AMERICAN INDUSTRY 9383 (5th ed. 1941.) And the bill that was to 
become the Wagner Act was still pending. It became law on July 5, 1935. 49 
StaT. 449 (1935). 

9 The original Act, 44 Stat. 577 (1926), was radically overhauled in 1934. 
48 Stat. 1185 (1934). See page xxx and note 35 infra. Except for minor 
changes the Act exists today in its 1934 form. 45 U.S.C. c. 8 (1946). It will be 
cited hereafter as RAILWAY LABOR ACT. 

10 See, e.g., testimony of Madam Perkins, then Secretary of Labor, that “... 
the Railway Labor Act embodies the fullest and most complete development of 
mediation, conciliation, voluntary agreement, and arbitration that is to be found 
in any law governing labor relations ... [and the] administration of the Railway 
Labor Act ... is an outstanding example of effective administration of a labor 
law.” Hearings before Committee on Commerce and Committee on Education and 
Labor on S. 3078, 75th Cong., 3d Sess. 968-9 (1938). Some recent commentators: 
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with public responsibility as air transportation needed the background of 
labor experience and the more detailed regulation of the Railway Labor Act. 
Only its orderly routine of conference, mediation, arbitration and fact- 
finding, they said, could assure stable industrial relations.11 Practically no 
one voiced a contrary view.!? Title II was approved in April 1936.13 

In the fifteen years since 1936 the airlines have grown up. Whether their 


expansion is gauged by passenger-miles flown or revenue dollars, they have 
expanded to at least ten times their 1936 size.14 There has been a con- 





have seconded these observations. KALTENBORN, GOVERNMENTAL ADJUSTMENT OF 
LABOR DISPUTES 72 (1943) (“The law is in general well-conceived and effectively 
administered’). 

For a dissent from this view, see Northrup, The Railway Labor Act and Rail- 
way Labor Disputes in Wartime, 36 AM. ECON. REV. 324 (1946). Dr. Northrup is 
practically the sole recent commentator on the Railway Labor Act. The most 
comprehensive discussion is contained in his recent book, as yet unpublished, THE 
“MopEL LABOR LAW”—AN ANALYSIS OF THE RAILWAY LABOR ACT AND ITS ADMIN- 
ISTRATION. See also his articles: The Appropriate Bargaining Unit Question Un- 
der the Railway Labor Act, 60 Q. J. Econ. 250 (1946) ; Emergency Disputes Under 
the Railway Labor Act, 1948, Proc. IND. REL. RESEARCH Ass’N 78; Unfair Labor 
Practice Prevention Under the Railway Labor Act, 3 IND. AND LAB. REL. REv. 323 
(1950). Both Dr. Northrup and his writings were of considerable assistance in 
the preparation of this article. 

11 Mr. O. S. Beyer, director of the Section of Labor Relations under the Fed- 
eral Coordinator cf Transportation, asserted: “The [Wagner] act as proposed, 
while it. seeks to encourage duly chosen representatives of employers and em- 
ployees to bargain collectively, does not provide for the orderly process of notice, 
conference, mediation, arbitration, fact-finding, and conciliation available in the 
event of a labor dispute in those industries subject to the Railway Labor Act. In 
an industry such as air transportation, so largely charged with responsibility to 
the public, and in which safety is such a large element, it is of special importance 
that every legal safeguard . .. should be adopted...” Hearings before Subcom- 
mittee of the Committee on Interstate Commerce on S. 2496, 74th Cong., 1st Sess. 
27 (1935). See also statement of Mr. Hamilton, 7d. at 5; FEDERAL COORDINATOR 
OF TRANSPORTATION, HOURS, WAGES AND WORKING CONDITIONS IN SCHEDULED AIR 
TRANSPORTATION 124 (19386). 

Certainly another consideration in favor of Title II, whether vocalized or not, 
must have been the fact that the Wagner Act was of dubious constitutionality. 

‘Fifty-eight Liberty League lawyers pronounced it unconstitutional almost at its 
inception. And the constitutional question was not finally settled in favor of the 
Act until NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1987). See Stern, 
The Commerce Clause and the National Economy, 1933-1946, 59 Harv. L. REV. 
645, 674-85 (1946). 

12 Representatives of airline management were conspicuous by their absence. 
At one point in the hearings the chairman asked, “Is there somebody here that is 
interested on the other side of this question?” No one answered. Hearings before 
Subcommittee of the Committee on Interstate Commerce on S. 2496, 74th Cong., 
1st Sess. 23 (1935). One well-informed source (who asks to remain unnamed) 
has speculated that the airlines were so confident that the bill, like its predeces- 
sors, see note 2 supra, would not pass, that they did not bother to send a represen- 
tative to the hearings. . : 

The point that the airlines had not been heard on the bill was briefly raised on 
the floor of the House. But objections were brushed aside and the bill was passed. 
80 Conc. REC. 5039-40 (1936). 

13 Td. at 5411. : : : 

14 Domestic air carriers flew 438,989 passenger miles in 1936, 6,227,932 in 
1948. International carriers flew 41,829 as against 1,961,794. CiIvIL AERONAU- 
TICS ADMINISTRATION, STATISTICAL HANDBOOK OF CIVIL AVIATION 67, 85 (1949). 

Domestic carriers’ total revenues were $43 million in 1938 and $434 million in 
1948. The comparable international figures are $15 million and $249 million. Id. 
at 74, 89. The last few years have been even bigger for both domestic and inter- 
national airlines. And the future will probably bring continued expansion. See 
FoRBES MAGAZINE OF BUSINESS, THIRD ANNUAL REPORT ON AMERICAN INDUSTRY 
74 (1951); Wall Street Journal, March 22, 1951, p. 1, col. 1. 

Despite this almost phenomenal growth, the airlines still play only a rela- 
tively small part in the total transportation picture. In 1949 they accounted for 
only 1.5% of total intercity passenger traffic and .03% of intercity freight traffic. 

64 ICC ANN. REp. 22 (1950). 
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comitant growth in the number of personnel employed.15 

Such prodigious development has not, it is true, been accompanied by 
much change in the essential nature of the industry’s labor force. This 
remains comparatively small, widely dispersed, and extremely specialized. 
Today sixteen major companies share the bulk of the nation’s flying busi- 
ness.!® Each of these serves a number of cities. While a large part of an 
airline’s personnel may be located at its home base, some employees are 
maintained at every station.17 And air transport workers are further dis- 
tributed among various categories of flight and ground jobs.!8 All this 
segmentation takes place in a work force which even today numbers less 
than eighty-five thousand, a mere six per cent of the total employees covered 
by the Railway Labor Act.1® 


Fifteen years have, however, wrought a profound change in the char- 
acter of air unionization. In 1936 collective bargaining was a new practice 
for both carriers and unions; not a single air collective bargaining agree- 
ment had yet been signed.2° And only one union, the Air Line Pilots Asso- 
ciation, was very active in airline labor affairs.21 This was a considerable 
contrast to the situation on the railroads where unions were then, as they 





15 Jn 1936 domestic airlines employed 7,079 workers and international air- 
lines 2,916. The comparable figures in 1948 were 60,416 and 23,726 respectively. 
CiviL AERONAUTICS ADMINISTRATION, STATISTICAL HANDBOOK OF CIVIL AVIA- 
TION 68, 83 (1949). 

16 American, Braniff, Capital, Chicago & Southern, Colonial, Continental, 
Delta, Eastern, Mid-Continent, National, Northeast, Northwest, Pan American 
(including Panagra and American Overseas), Trans World, United, and Western. 

Five airlines account for about three-fourths of the total traffic—American, 
Pan American, United, Trans World and Eastern. These companies own about 
two-thirds of the total number of planes and a much greater per cent of the more 
modern and largest aircraft. It is the managements of these lines that have 
played a major part in shaping air industrial relations. KAHN 35. 


17 American Airlines employees, for example, are scattered among seventy- 
three separate stations. For a detailed breakdown of the personnel distribution 
on two major airlines, see KAHN, tables XVIII and XIX, following pp. 203 and 
204 respectively. 

18 For the major divisions established by the National Mediation Board for 
collective bargaining purposes, see notes 23 and 68 infra. 

19 The latest available figures are for 1948. In that year air employees of 
both domestic and international carriers totaled slightly more than 84,000. See 
note 15 supra. In the same year the employees of the nation’s railroads totaled 
1,345,000. THE Wor~p ALMANAC 649 (Hansen ed. 1951). 

20 Not until fiscal 1937 were any air collective bargaining agreements exe- 
cuted and filed with the National Mediation Board as required by RAILWAY LABOR 
Act, §5 Third (e). Four were filed that year; in fiscal 1938 the number on file in- 
creased to 16. These early agreements involved mechanics and radio operators. 
The pilots, despite their strong organization, did not enter into any written con- 
tracts during the first few years under Title II. 4 NMB ANN. Rep. 7, 30 (1938). 


21 Labor organization among groups other than the pilots did not emerge in 
any significant degree until after 1988. The ALPA was formed under the leader- 
ship of a former pilot, David L. Behncke, in 1931. By 1932 it included more than 
75% of the scheduled airline pilots in the United States. Mr. Behncke headed the 
union until very recently and exercised what many have asserted to be an almost 
dictatorial control over its policies. For a comprehensive analysis of recent devel- 
opments in ALPA internal affairs, see AVIATION WEEK, August 6, August 13, Au- 
gust 20 and August 27, 1951. 

Because of its small size and centralization of control the ALPA evidently de- 
cided to concentrate its early efforts in Washington. Its lobbying activities were 
largely responsible for Decision 83, Title II and the Civil Aeronautics Act of 1938. 
It was not until after 1938 that the ALPA turned seriously to collective bargain- 
ing to extend the gains it had won in Washington. See KAHN 324; Northrup, 
Collective Bargaining by Air Line Pilots, 61 Q. J. Econ. 533 (1947). 
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are today, powerful national organizations.22 Now the major airlines are 
almost completely organized.** Moreover, the unions active in air transpor- 
tation are no longer weak aggregations struggling for recognition. At least 
three of them are strong national unions with over a quarter of a million 
members.** And the Air Line Pilots Association wields an influence which 
belies the paucity of its membership." 

At the same time our national labor philosophy has changed. Early laws 
followed the Wagner Act pattern of restraining employer activity and en- 
couraging unions.?° But, if the Taft-Hartley Act ?7 is any evidence, na- 
tional labor policy today tends to regard the parties as equals and to put 








22 The railroad union movement began in the 1850’s. Organization had 
reached a significant stage by the time of the notorious Pullman strike in 1894. 
Many of today’s major railroad unions were well-established before that date. By 
1929 the unions had reached such a high degree of centralization and political 
maturity that they formed the Railway Labor Executives’ Association to coordi- 
nate rail union activities in matters of mutual interest. See MIDDLETON, RAIL- 
WAYS AND ORGANIZED LABOR (1941) ; MONROE, RAILROAD MEN AND WAGES (1947). 
23 As of June 30, 1950, the following was the state of organization in some of 


the major airlines: 

















CRAFT or CLASS American Eastern Pan-Amer. | TWA i United 
Pilots ALPA ALPA ALPA | ALPA ALPA 
Flight Engineers ACFEA ALFEA FEIA FEIA ACFEA 
Radio Operators ALCEA-ARA| * * * TWU (1) ALCEA-ARA| ALCEA-ARA 
Flight Navigators [. s © § FEIA TWU TWU 
Mechanics TWU IAM (2) TWU | IAM (3) IAM 
Flight Dispatchers ALDA oe: 3 ALDA | ALDA 
Clerical Personnel TWU (4) os BRC5,IAM4}) * * * IAM (6) 
Flight Service Personnel | ALSSA (7) ALSSA TWU ALSSA | ALSSA (7) 
Guards IAM . = = TWU IAM = 2% 











ACFEA—Air Carrier Flight Engineers Association. 
ALCEA-ARA—Air Line Communication Employees Association, A.R.A., C.I.O. 
ALDA—Air Line Dispatchers’ Association, A. F. of L. 

ALFEA—Air Line Flight Engineers Association, Inc., A. F. of L. 

ALPA—Air Line Pilots Association, A. F. of L. 

ALSSA—Air Line Stewards and Stewardesses Association. 

BRC—Brotherhood of Railway and Steamship Clerks. 

FEIA—Flight Engineers International Association. 

1AM—International Association of Machinists. 

TWU—tTransport Workers Union of America, C.I.0. 

(1) Includes flight radio officers. 

(2) Includes stockroom personnel and cargo handlers. 

(3) Includes fire inspectors, commissary clerks, stockroom personnel and cargo handlers. 
(4) Stockroom personnel only. 

(5) Includes teletype operators. 

(6) Includes truck drivers, stockroom personnel and cargo handlers. 

(7) Stewardesses only. 

For complete data on all major air carriers, see 16 NMB ANN. Rep. 74-5 


(1950). 

24 The United Auto Workers, C.I.0., has almost a million members, the Inter- 
national Association of Machinists has almost 600,000, and the Brotherhood of 
Railway Clerks about 350,000. 4 BurEAU oF NATIONAL AFFAIRS, LABOR POLICY 
AND PRACTICE §263 (1950). The Transport Workers Union, which is becoming 
increasingly active in airline affairs, has about 95,000 members. PETERSON, 
HANDBOOK OF LABOR UNIONS 891 (1944). 

25The ALPA has only about 6100 members. 4 BurREAU OF NATIONAL 
AFFAIRS, LABOR POLICY AND PRACTICE §263 (1950). Yet the union, “a very strate- 
gically situated group, ... has used its advantage to the utmost. In the face of 
an extraordinary large surplus of trained pilots which the war created, it has 
continued to boost the salaries of its members. Moreover, it has been unusually 
adroit in the political field. Despite its limited numbers (and votes), it has won 
the aid of Congress to a degree which has been exceeded by few organizations. 
Taking full advantage of the ‘romantic allure’ of the industry and jobs, pilots, 
lobbying in their smart uniforms, have impressed the legislators time and again.” 
— Collective Bargaining by Air Line Pilots, 61 Q. J. Econ. 533, 574 
26 The Wagner Act, citing specifically the inequality of bargaining power of 
unorganized employees, declares it to be national policy to encourage collective 
bargaining and protect the freedom of employees to designate representatives of 
their own choosing without interference by employers. 49 Stat. 449 (1935), 29 
U.S.C. §151 (1946). <A similar public policy had been declared in the Norris- 
LaGuardia Act three years earlier. 47 Stat. 70 (1932), 29 U.S.C. §102 (1946). 
“And it seems apparent, in retrospect, that in passing the [Wagner Act], 
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similar restraints on both.*8 Against this changed background, and with 
fifteen years of perspective, it is now possible to evaluate the Railway Labor 
Act as it applies to the air transport industry and to determine whether 
Congress’ original purpose is being adequately fulfilled. 


The Nature of the Railway Labor Act 


The Railway Labor Act was a product of our union-fostering labor past 
and the climax of almost fifty years of national railroad labor legislation. 
Both trade unions and labor strife appeared early on the railroads.2® And 
the resulting problems were reflected in Congressional debate well before 
the turn of the century,®° since this was clearly one business to which the 

“commerce power” extended.*! The present Act, culminating almost half a 
century of federal | experiments in the railroad labor field,?2 was passed in 


Congress was dee its best to provide the A. F. of L. with the means to promote 
the unlimited expansion of its member unions, free from the interference of 
employers.” GREGORY, LABOR AND THE LAW 226 (1946). 

2761 STAT. 1386 (1947), 29 U.S.C. c. 7 (Supp. 1950). This will be cited here- 
after as TAFT-HARTLEY ACT. 

28 “The Taft- Hartley amendments represent an abandonment of the policy of 
affirmatively encouraging the spread of union organization and collective bargain- 
ing ... The Government, instead of aiding one side, now stands in the center. 
The change of policy appears to be based on the belief that labor unions have be- 
come so strong that legislative action was required to redress the balance of power 
in the collective bargaining process.” Cox, Some Aspects of the Labor Manage- 
ment Relations Act, 1947, 61 Harv. L. REV. 1, 44 (1947). 

Cf. “Findings ’and declaration of policy,” TAFT-HARTLEY AcT §1. 

“We cannot overlook the fact that many of the states have been taking action 
to restrict union power and practices. In the legislative sessions of 1947 all but 
18 states enacted one or more laws restricting union security, banning the closed 
shop, prohibiting secondary strikes and boycotts, regulating picketing and requir- 
ing unions to file financial statements ... The Federal law must, therefore, be seen 
in its context of a rising popular demand for legislative reformation of union 
activities.” McKelvey, The Wagner Act and the Taft-Hartley Act, lecture at E}- 
mira College, Dec. 8, 1947. 

29 See note 22 supra. 

30“As early as 1882 Cengress began the consideration of methods and de- 
vices for the settlement of railway labor disputes. On June 15, 1882, Senator 
Morgan of Alabama offered a resolution calling for the appointment of a commit- 
tee to investigate and propose a solution for railway labor troubles. [13 Cone. 
ReEc. 4924 (1882).] FISHER, USE oF FEDERAL POWER IN SETTLEMENT OF RAILWAY 
LABOR DISPUTES 8-9 (1922). 

31 See Stern, The Commerce Clause and the National Economy, 1933-1946, 59 
Harv. L. REv. 645, 647-52 (1946). 

82 Federal railroad labor legislation began with the Act of 1888, providing for 
voluntary arbitration and government fact-finding. The provisions were used 
only once, and then unsuccessfully. The Erdman Act of 1898 placed primary reli- 
ance on mediation and conciliation by temporary boards, with voluntary arbitra- 
tion as a second line of defense. The Newlands Act of 1913 established a full-time 
Board of Mediation and Conciliation and somewhat improved previous arbitration 
provisions. But the Newlands machinery failed to produce agreement as to 
whether railroad employees should have an eight hour day. The problem was set- 
tled only when Congress passed the Adamson Act in 1916 and upheld labor’s view. 

During World War I the government took over the railroads. Under the fed- 
eral Director General of Railroads the employees’ right to organize without man- 
agement interference was established. And bipartite boards of adjustment were 
set up to handle grievance disputes. 

The railroads were returned to private ownership in 1920; and the Trans- 
portation Act of that year prescribed new techniques for settling railroad labor 
disputes. the Act’s provisions were partly a reversion to the principles of the 
Act of 1888, with mediation discarded and reliance placed on investigation and 
recommendations by a tripartite, nine-man Railroad Labor Board. But mediatien 
was re-adopted as the basic method of federal intervention when Congress passed 
the Railway Labor Act in 1926. FISHER, USE OF FEDERAL POWER IN SETTLEMENT 
OF RAILWAY LABOR DISPUTES (1922); WoLF, THE RAILROAD LABOR BoarD (1927). 
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1926.33 It was largely the result of joint efforts by rail carriers and unions, 
both of whom were dissatisfied with existing dispute-settlement procedures.** 
Under New Deal aegis, the Act received a thorough overhauling in 1934, 
when some of the Wagner Act spirit of nurturing national unions was in- 
jected into it.25 Thus, as it stands today, the Act’s avowed goal of avoiding 
interruptions to commerce is supposedly effectuated both by guaranteeing 
freedom of organization to carriers and their employees and by providing a 
mechanism for the prompt and orderly settlement of disputes.*® 

The Railway Labor Act’s first line of defense against labor discord is 
the imposition of certain general duties to insure fair collective bargaining. 
Carriers and their employees are directed to make and maintain written 





83 44 Stat. 577 (1926). 

84 “These two parties [carriers and employees] were by no means the only 
ones who found reason to complain about the manner in which railroad labor dis- 
putes were dealt with under the provision of the Transportation Act, and who 
insisted that changes be made. Resolutions were adopted by shippers’ organiza- 
tions, traffic clubs, and various other commercial and industrial associations .. .” 
Wo.Lr, THE RAILROAD LABOR Boarp 397 (1927). For a survey of the major faults 
that critics found with the existing regulations, see Jd. at 358-93. 

Conferences between railroad executives and labor leaders were held as 
early as January, 1925. A tentative bill, drafted by the conferees, was approved 
by the Association of Railway Executives on December 21, 1925. Id. at 414-15. 
“Following this action a committee representing the carriers and employees met 
on January 5, 1926, and drafted the bill into acceptable legal form. It was pre- 
sented and explained to President Coolidge on January 7, and on the following 
day was introduced in both houses of Congress as identical bills.” Id. at 416. 

385 48 STaT. 1185 (1934). 

Two major alterations were made by the 1934 amendments. The grievance 
procedure was radically altered to provide for a National Railroad Adjustment 
Board instead of the optional regional or system boards provided for theretofore. 
See Elgin J. & E. Ry. v. Burley, 325 U.S. 711, 725-8 (1945). And steps were 
taken to eradicate company unions, “yellow dog” contracts and similar employer 
abuses. See note 40 infra. For it was estimeted by one labor official that approxi- 
mately 35 or 40 percent of all railroad employees were covered by “associations 
and employee representation plans and local company unions outside of the stand- 
and organizations.” Statement of George M. Harrison, president of the Brother- 
hocd of Railway Clerks, Hearings Before Committee on Interstate Commerce on 
S. 3266, 78rd Cong., 2d Sess. 29 (1934). 

The 1934 changes were vigorously opposed by railroad management. Id. at 
55-111; 78 Conc. Rec. 12872-4, 12382-3 (1934). A management representative 
asserted that “[t] he only difference between the Railway Labor Act of 1926 and 
these amendments as proposed—outside of the adjustment features desired by the 
men—is the skillful wording into section after section, or the introduction of new 
sections, to bring about a cleavage between men and management through com- 
pulsory unionism, compulsory only so far as certain particular [i. e. national] 
unions are concerned.” Statement of M. W. Clement, vice president of the Penn- 
sylvania Railroad and chairman of the Committee of the Railroads Delegated to 
Deal with Proposed Amendments to the Railway Labor Act, Hearings Before 
Committee on Interstate Commerce on S. 3266, 73rd Cong., 2d Sess. 76 (1984). 
But the rail unions were able to secure the backing of Mr. Joseph B. Eastman, 
then Federal Coordinator of Transportation and a powerful New Deal figure, 
for most of their proposed changes. The combined pressure of Eastman and 
the unions was enough to force through the revisions. See BERNSTEIN, THE NEW 
DEAL COLLECTIVE BARGAINING Poticy 40-56 (1950). 

36 The general purposes of the Act as it now stands are set out as: “(1) To 
avoid any interruption to commerce or to the operation of any carrier engaged 
therein; (2) to forbid any limitation upon freedom of association among employ- 
ees or any denial, as a condition of employment or otherwise, of the right of 
employees to join a labor organization; (3) to provide for the complete inde- 
pendence of carriers and of employees in the matter of self-organization; (4) 
to provide for the prompt and orderly settlement of all disputes concerning rates 
of pay, rules, or working conditions; (5) to provide for the prompt and orderly 
settlement of all disputes growing out of grievances or out of the interpretation 
or application of agreements covering rates of pay, rules, or working conditions.” 
RAILWAY LABOR ACT §2. 
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agreements concerning rates of pay, rules and working conditions.** Their 
representatives are to confer regarding all disputes and to strive to achieve 
expeditious settlements.*® Carriers must deal with the freely designated 
representatives of their employees.®® And any deliberate interference with 
employees’ freedom to organize, such as “yellow dog” contracts or the active 
fostering of company unions, subjects the offending carrier and its respon- 
sible officers to severe punishment.?°® 

But, because conferences between management and union will not always 
produce agreement, the Act seeks to maintain labor peace by establishing 
a comprehensive dispute-settling framework. Two basic types of disputes 
are differentiated: “matters of interest,” which concern the establishment 
‘of rates of pay, rules or working conditions, and “matters of right,” which 
grow out of the interpretation or application of existing contracts.4! The 
Act undertakes to treat each differently.*? 

To help settle disputes over matters of interest, the Act establishes a 
three-man administrative agency—the National Mediation Board.*% If the 
parties to a dispute are unable to agree, they may invoke the aid of this 
agency. Or the Board may proffer its services if it feels a labor emergency 
exists.44 Once involved, the Board endeavors to help the disputants to 
agree.*° If unsuccessful in mediating the dispute, the Board is required to 





37 The act merely prescribes that carriers and employees “exert every reason- 
able effort to make and maintain agreements .. .” RAILWAY Lasor Act §2 First. 
But, since the Act also requires that every carrier file with the Mediation Board 
copies of all agreements in effect with its employees, Jd. at §5 Third (e), the 
Board has interpreted the requirement to mean written agreements. NATIONAL 
MEDIATION BOARD, FIFTEEN YEARS UNDER THE RAILWAY LABOR ACT, AMENDED, 
AND THE NATIONAL MEDIATION BOARD 10 (1950). 

88 RAILWAY LABOR ACT §2 Second, Sixth. 

39 Jd. at §2 Third, Fourth, Ninth. 

An injunction may be obtained by employees to enforce their right to desig- 
nate representatives without management coercion. Virginian Ry. v. System 
Federation No. 40,300 U.S. 515 (1987). 

40 The Railway Labor Act originally prohibited requiring a promise from 
any prospective employee to join or not to join any labor organization. This 
has been modified by a recent amendment which allows the union shop. See 
note 86 infra. It also proscribes any carrier’s use of funds to maintain any labor 
organization or to pay any labor representative. But carriers are specifically 
authorized to allow employees to confer during working hours without loss of 
time; and they may furnish free transportation to employees who are travelling 
on union business. Carriers must post notices to advise employees of their rights 
to organize and bargain collectively without employer interference. The willful 
violation of any of these provisions subjects the carrier, its officer or agent to a 
fine of from $1,000 to $20,000, imprisonment up to six months or both. Each day 
of willful violation is specifically made a separate offense. RAILWAY LABOR ACT §2 
Fourth, Fifth, Eighth, Tenth. 

41 See Hearings Before Committee on Interstate Commerce on S. 3266, 73rd 
Cong., 2d Sess. 33-4 (1934). 

42 “Whereas labor legislation as originally applied to the railroads . . . made 
no attempt to differentiate between the various types of labor controversies but 
treated them as if they were all of a kind, the amended Railway Labor Act clearly 
distinguishes different kinds of disputes, recognizes the differences in the prin- 
ciples which underlie them, and provides different methods and establishes sepa- 
rate agencies for handling the various kinds. These principles, methods, and 
agencies, evolved through years of experimentation, provide a model labor-rela- 
tions policy .. .” NATIONAL MEDIATION BOARD, FIFTEEN YEARS UNDER THE RAIL- 
way LABoR Act, AMENDED, AND THE NATIONAL MEDIATION BoarpD 1 (1950). 

42 RAILWAY LABOR ACT §4. 

The members of the board are appointed for three-year terms, one member’s 
tenure expiring each year. No more than two of the members may be of the 
same political party. Ibid. 

44 Td. at §5 First. 

45 Ibid. 

Each of the Board’s three members and any of its staff may act in a medi- 
ating capacity. In addition to its office personnel the Board has a staff of media- 
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urge the parties voluntarily to submit their dispute to a binding arbitra- 
tion.*® If arbitration is refused and the dispute threatens substantially to 
interrupt,interstate commerce, the Board must notify the President. He, 
at his discretion, may establish an “emergency board” to investigate the 
dispute and make recommendations for settlement.47 While the recom- 
mendations are not binding, it was thought that the prestige of the Presi- 
‘dent and the force of public opinion would virtually compel their accep- 
tance.*" During the whole of this procedure, and for thirty days after the 
emergency board’s report, the parties may not change the conditions out 
of which the dispute arose.*® 

Disputes over matters of right, generally of lesser significance, are 
given more summary disposition. Title II specifically requires the estab- 
lishment of “boards of adjustment” to umpire grievance or contract-inter- 
pretation disputes which subordinate management and union officials cannot 
settle.5° Pursuant to this directive most lines have established system-wide 





tors, selected through the Civil Service, who spend most of their time in the field. 
Only a small proportion of the mediation conferences are held in Washington. 
NATIONAL MEDIATION BOARD, FIFTEEN YEARS UNDER THE RAILWAY LABOR ACT, 
AMENDED, AND THE NATIONAL MEDIATION BoaRD 7, 9 (1950). 

If the Board’s mediation efforts meet with success, a mediation agreement 
will be drawn up to embody the accord. If at some later date a controversy arises 
over the meaning of this agreement, the Board, after a hearing of both sides, must 
give its interpretation of the agreement. RamLway LaBor Act §5 Second. The 
function of interpreting mediation agreements is relatively insignificant. The 
Board has, for example, been called on to interpret only two agreements in the 
past three years. 16 NMB ANN. Rep. 82 (1950); 15 NMB ANN. Rep. 62 (1949); 
14 NMB ANN. REP. 63 (1948). 

46 RAILWAY LABOR AcT §5 First. 

The provisions for the appointment of an arbitration board and the conduct 
of the arbitration are contained in §7, 8 and 9 of the Act. The parties to an 
arbitration each name one arbitrator (or two, if they have agreed on a board of 
six). The remaining arbitrator (or arbitrators) is chosen by those named by the 
parties or, if they cannot reach agreement, by the Mediation Board. RAILWAY 
Labor Act §5 Third (a). 

47 RAILWAY LABOR ACT §10. 

The President has discretion as to the creation of the board, its size and 
composition and the compensation of its members. A new board must be created 
for each emergency. The board must make its report to the President within 
thirty days after its creation. Ibid. 

48 “(This board, with all its power and prestige, can go to the public and 
erystalize public opinion against the parties responsible for not maintaining 
peace. 

“TI can not conceive of a body of public officials that would be more capable 
of exerting pressure to bring about a settlement. ...” Statement of Donald R. 
Richberg, counsel for the organized railway employees, Hearings Before Com- 
mittee on Interstate and Foreign Commerce on H. R. 7180, 69th Cong., 1st Sess. 
19 (1926). 

49 RAILWAY LaBor AcT §§2 Seventh, 6, 10. 

50 RAILWAY LABOR ACT §204. 

System-wide and regional boards were regarded as a sort of interim measure. 
The Act envisages eventual establishment of a National Air Transport Adjust- 
ment Board, with two carrier and two union members. This Board, which would 
hear all disputes from all carriers and all classes of employees, is to be set up 
whenever the National Mediation Board deems it necessary. Id. at §205. How- 
ever, there seems to be general satisfaction with the present local boards; and 
establishment of a national board seems most unlikely. See statement of Francis 
A. O’Neill, Jr., chairman of the National Mediation Board, Hearings Before 
Subcommittee on Appropriations on Appropriations for 1951, 81st Cong., 2d 
Sess. 988 (1950). 

On the other hand, the Act makes a National Railroad Adjustment Board 
mandatory. RAILWAY LABor Act §3. This was one of the major innovations of the 
1934 amendments. It is the only aspect of the Act’s operation that has been 
subject to intensive analysis and comment. See, e¢.g., JONES, INQUIRY RELATING TO 
THE NATIONAL RAILROAD ADJUSTMENT BoarD (1940); SPENCER, THE NATIONAL 
RAILROAD ADJUSTMENT BoarpD (1938); Garrison, The National Railroad Adjust- 
ment Board: A Unique Administrative Agency, 46 YALE L.J. 567 (1937). 
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adjustment boards for each craft or class.51 These generally consist of four 
members, two designated by management and two by the union.®? An in- 
creasing number of the boards provide for the naming of a fifth neutral 
member in case of deadlock.5? The adjustment boards have exclusive pri- 
mary jurisdiction over all matters of right that come within their purview.*4 
Their decisions are enforceable in the courts.°5 And in an enforcement 
suit their findings are given the weight of prima facie evidence.*® 





51 Consensus of replies received by the author from major airlines in answer 
to questionnaire. 

For a detailed description of the pre-adjustment board grievance procedure 
on one major airline, see KAHN, Chart X, following p. 396. 

52 Members are generally designated by their sponsors for a period of one 
year. As a rule, company officers and union officials are named. Theoretically 
at least, the members of the board are given a free hand to decide cases on their 
—_— rather than on the basis of individual loyalties to management or union. 

d. at. 396. 

53 “Where the parties are unable to agree upon a neutral to serve as referee 
the National Mediation Board is frequently called upon to name such neutrals. 
Such referees serve without cost to the Government and although the Board is 
not required to make such appointments under the law, it does so in the interest 
a stable labor relations on the airlines.” 16 NMB ANN. REp. 80 

1950). ‘ 

54 Until recently it was believed that an employee with a grievance could 
either complain to his adjustment board or sue in a court on the terms of the 
contract. And the election of a forum, once made, was binding. Cf. Moore v. 
Illinois Central R.R. 312 U.S. 630 (1940). 

But two recent Supreme Court decisions have pointed out that the admin- 
istrative remedy is exclusive and must be exhausted before application to the 
courts. Both cases held it improper for a state court to render a declaratory 
judgment in a dispute which had not been carried through to the National Rail- 
road Adjustment Board. Slocum v. Delaware L. & W. RR., 339 U.S. 239 (1950); 
Order of Railway Conductors v. Southern Ry., 339 U.S. 255 (1950). For the 
implications of these decisions, with particular reference to the railroad industry, 
see Comment, Railroad Labor Disputes and the National Railroad Adjustment 
Board, 18 U. or Cut. L. REv. 303 (1951). 

55 RAILWAY Lapor AcT §3 First (p.), (9). 

The scope of judicial review of adjustment board rulings has troubled the 
courts on numerous occasions. The Act provides that decisions shall be “final 
and binding . . . except insofar as they shall contain a money award.” The 
person for whose benefit an order is made may bring an enforcement suit if neces- 
sary. But the losing party has no way to secure review of the board’s ruling 
except to refuse to accede to the order and hope his adversary will bring the case 
to court. By doing this he undertakes the danger of being subjected to two years 
accrued damages if the beneficiary of the award waits the full statutory period 
before filing suit for enforcement. Ibid. And the beneficiary, almost always the 
union since practically all grievance complaints are initiated by employees, may 
refuse to sue at all and use strike threats to enforce the award. Nevertheless, 
the carrier may not go to court for a declaratory judgment. Washington Ter- 
minal Co. v. Boswell, 124 F. 2d 235 (D. C. Cir. 1941), cert. denied 315 U.S. 795 
(1942), noted at 51 YALE L. J. 666 (1942). 

Even in a worse position is the employee to whom the adjustment board 
denies relief. Since he has no award to enforce, he cannot get into court. See, 
e.g., Berryman v. Pullman Co., 48 F. Supp. 542 (Mo. 1942). And under the 
Slocum case, see note 54 sipra, he had no choice but to submit his grievance 
to the adjustment board. This situation has led to assertions that adjustment 
board procedure should be made more formal to insure such a plaintiff a fair 
hearing. Comment, Railroad Labor Disputes and the National Railroad Adjust- 
ment Board, 18 U. oF Cut. L. REv. 303 (1951). 

However, where courts have felt that adjustment board procedures did 
deny an employee a fair hearing, they have sometimes permitted judicial review 
of an adverse ruling. See, e.g., Elgin, J. & E. RR. v. Burley, 325 U.S. 711 (1945) ; 
Edwards v. Capital Airlines, 176 F. 2d 755 (D.C. Cir. 1949) cert. denied, 338 U.S. 
885 (1949). The latter case involved the ruling of an airline system board of 
adjustment. While stating that “the award of the Board is entitled to presump- 
tive weight of validity, and he who would upset it must bear a considerable 
burden,” id. at 760, the court concluded that, under the circumstances, the ag- 
grieved employees were entitled to have a court examine the award. Dictum in 
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But not all disputes fall neatly into either the “matters of interest” or 
“matters of right” category. Most conspicuous are disagreements over who 
is entitled to act as the employees’ bargaining representative.®* Such ques- 
tions entail decision as to what is the appropriate bargaining unit ®® and 
who is the choice of a majority of its members. Not knowing what else to 
do with it, the Railway Labor Act gives the function of making these deci- 
sions to the National Mediation Board.®® 


The Impact of Title II 


Whether application of the Railway Labor Act did, or does, contribute 
much to stability and harmony in airline industrial relations may well be 
questioned.®® Certainly, unionization of the airlines and the acceptance of 
collective bargaining have been achieved during the fifteen years of the 
Act’s tutelage. But these might have been similarly accomplished under 
the Wagner Act; the state of air labor organization in 1936 was far more 
similar to that of major industries generally than to the comparatively 
unique set-up in the rail industry.*! Other forms of transportation devel- 
oped their labor relations without such specialized treatment.® 





the Edwards case indicates that the courts may be more willing to review system 
board rulings than they are to scrutinize awards of the somewhat more formal 
National Railroad Adjustment ‘Board. Jd. at 760-1. 

56 RAILWAY LABOR AcT §8 First (p.). 

At least one court has felt that, because adjustment board personnel are so 
familiar with the operations of the carrier, the boards’ findings should be “... 
probative, not merely presumptive in value, having effect fairly comparable to, 
that of expert testimony.” Washington Terminal Co. v. Boswell, 124 F. 2d 235, 
241 (D.C. Cir. 1941). 

57 Other disputes which come up under the Act and which are not strictly 
either matters of interest or of right include inability to agree on a third arbi- 
trator, see note 46 supra, on a fifth, neutral adjustment board member, see note 
53 supra, and on the interpretation of a mediation agreement, see note 45 supra. 

58 The Act prescribes that the bargaining unit be a “craft of class.” RAIL- 
WAY LABOR AcT §2 Fourth. But it was necessary that some arbiter be provided 
to decide the extent of “craft or class” in actual situations. The importance of 
that decision and the power over the character of the labor picture which is 
inherent in it are discussed in Northrup, The Appropriate Bargaining Unit 
Question Under the Railway Labor Act, 60 Q. J. Econ. 250 (1946). 

59 RAILWAY LaBor Act §2 Ninth. 

The function was given to the Board despite strenuous objection, including 
that of Samuel E. Winslow, Chairman of the United States Board of Mediation, 
the counterpart of the National Mediation Board under the 1926 Act. See Hear- 
ings Before Committee on Interstate Commerce on S. 3266, 73rd Cong., 2d Sess. 
134-5 (1934). 

60 The matter is, to say the least, a controversial one. David L. Behncke, 
former president of the Air Line Pilots Association, recently asserted that “[t]he 
Railway Labor Act has fit the airline industry in the same natural glovelike 
fashion as it has the railroads.” Hearings Before Subcommittee on Railway 
Labor Act Amendments of Committee on Labor and Public Welfare on S. 3463, 
81st Cong., 2d Sess. 496 (1950). Robert Ramspeck, then executive vice president 
of the Air Transport Association of America, had said several months before 
that “experience ... has convinced us that this act, which was tailored to meet 
[sic.] the problems of the railroads and their unions, just does not fit the airline 
industry ...” Hearings before Subcommittee on Railway Labor Act Amend- 
ments of Committee on Labor and Public Welfare on S. 3295, 81st Cong., 2d Sess. 
215 (1950). 

61 Unions had been firmly entrenched on the railroads for many years. See 
note 22 supra. Even as early as 1910 almost a third of railway workers were 
union members. DAUGHERTY, LABOR PROBLEMS IN AMERICAN INDUSTRY 408 (5th 
ed. 1941). But the modern union movement, as exemplified by the steel, auto and 
textile industries, was mostly a product of the New-Deal thirties. Like the 
airlines, these industries have grown from a practically unorganized state in the 
early thirties to their present high percentages of union membership. See 
MILLIS & MONTGOMERY, ORGANIZED LABOR 192-201 (1945); LABOR PROBLEMS IN 
AMERICA 258-64 (Stein & Davis ed. 1940). 
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The Unionization of Airline Employees 


Imposition of the Railway Labor Act largely predetermined the nature 
of airline unionization. The Act directs that the employee bargaining unit 
be a “craft of class.” 6 The connotations of that phrase, built up in a 
railroad context, virtually guaranteed a union structure in the airlines 
closely parallel to that of the rail industry.*4 Further assurance of this 
-result was the fact that responsibility for applying the phrase to specific 
situations is vested in the National Mediation Board—the‘scion of a long 
line of railroad labor agencies.*° The Board’s thinking was, and is, neces- 
sarily railroad-oriented.®® 

Natural growth and Mediation Board policies have pretty well crystal- 
lized bargaining units in the air industry. The Board’s rulings have estab- 
lished a narrow interpretation of “craft or class.” 6? Today nine major 





62 For brief surveys of the history and extent of union development in the 
maritime trucking, street railway and bus industries, see Taft, Brief Review, in 
ta BARGAINING WoRKS 934-40, 948-52 (Twentieth Century Fund 
ed. : 

63 RAILWAY LABOR AcT §2 Fourth. 

“The Railway Labor Act does not define the terms ‘craft or class’ in which 
the majority is given the right to determine representation. Whether the terms 
are used synonymously or whether a class comprises several crafts or vice versa 
is not explained. In making rules to govern elections and designating the em- 
ployees who may participate in such elections, the Board [NMB] in most cases 
has been confronted with disputes as to whether the employees involved constitute 
one class or craft, or whether they are several distinct crafts for each of which 
separate representatives are to be chosen by separate majorities.” NATIONAL 
MEDIATION BOARD, FIFTEEN YEARS UNDER THE RAILWAY LABOR ACT, AMENDED, 
AND THE NATIONAL MEDIATION BOARD 16 (1950). 

64 “Over the years most of the main craft or class issues have been resolved. 
Thus there is a rather extensive body of precedents for settlement of such issues 
without the necessity of public hearings.” Ibid. 

The problem of “craft or class” may be exemplified by the decision regarding 
the group to which airline stores personnel belong. These employees provide 
parts, materials and tools for the mechanics. But they were not included within 
the mechanics bargaining unit. Because it was standard railroad practice, the 
determination was made that they belonged in the general clerical craft or class. 
Hearings before Subcommittee of Committee on Labor and Public Welfare on 
S. 3295, 81st Cong., 2d Sess. 219 (1950). 

“(T]he Board also divided the janitors working for the airlines into two 
classes—the ones which work in the shops being in the mechanics class and the 
ones working in the offices being in the clerks class. While this followed the 
railroad precedent, it created something of a problem for the airlines, since 
many of the airlines—Capital Airlines, for example—have their company offices 
in the same hangars where their major mechanica) work is done. Splitting a 
natural occupational group in this way is bound tv cause jurisdictional disputes 
and unrest.” Jd. at 220 

65 RAILWAY LABOR ACT §2 Ninth. 

The present National Mediation Board replaced the Board of Mediation 
which had been set up under the 1926 Act. 44 Stat. 579 (1926). This, in turn, 
had replaced the old Railroad Labor Board, established under Title III of the 
Transportation Act of 1920. 41 Stat. 470 (1920). And this board took the place 
of the Board of Mediation and Conciliation which the Newlands Act set up in 
1918. 38 Stat. 108 (1913). 

66 Such an orientation could be expected since the Board had years of 
experience in railroad affairs before it ever faced an airline representation dis- 
pute. And, even today, airline cases make up only a small percentage of the 
Board’s work. Of the 2288 representation cases handled by the Board since 
its inception, only 198 have concerned the airlines. 16 NMB ANN. REP. 38, 41 
(1950). And, since the 1934 amendments authorized the transfer to the National 
Mediation Board of the old Board of Mediation’s staff, RAILWAY LABorR AcT §4, 
Fifth, most of the present Board employees probably have roots deep in the 
railroad past. 

67 There seems to be no overpowering reason why “class” could not have 
been interpreted liberally to permit a single industrial bargaining unit or two 
broad unions, one for flight crews and one for ground personnel. Many airline 
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“crafts or classes” are recognized.** The Board refuses to allow the bargain- 
ing unit to be less than system-wide nor smaller than “well recognized crafts 
or classes.” 6 

The suitability to the air transport industry of the present system of 
craft bargaining units is dubious. In the first place, the existing setup tends 
to lead to jurisdictional problems.7° In addition, the freedom of air em- 
ployees to choose the bargaining unit they themselves prefer is considerably 
restricted. A greater degree of employee choice seems more likely to pro- 
duce satisfied workers than the rather narrow stratification imposed under 
the Railway Labor Act.71 

Even after the bargaining unit is fixed, influence of the Mediation Board 
over who will act as employee representative continues. The Railway Labor 
Act provides that the bargaining representative shall be determined by 
the majority of a craft or class.72 In case there is disagreement, the Board 
must discover the will of the majority.72 To do this it usually holds an 





people would have preferred this. Northrup, The Appropriate Bargaining Unit 
Question Under the Railway Labor Act, 60 Q. J. Econ. 250, 266 (1946). But 
the Board evidently felt bound by its railroad decisions which interpreted 
“class” as tantamount to “craft.” 

68 Pilots; flight engineers; radio and teletype operators; flight navigators; 
mechanics; flight dispatchers; clerical personnel; flight service personnel; and 
guards. A few numerically insignificant groups are also treated separately. 
=  wpronrd drivers, flight kitchen personnel, meterologists. 16 NMB ANN. REP. 

An interesting comparison may be drawn between Railway Labor Act and 
Taft-Hartley Act handling of guards and supervisors in determining the appro- 
priate bargaining unit. Though no statutary provision prescribes that it do so, 
the National Mediation Board does treat guards as a separate unit. However, 
it does not require that they be represented by a different union from other 
employees. Nor is any distinction made under the Railway Labor Act between 
the treatment of supervisors and their subordinates. The Act covers both “em- 
ployees” and “subordinate officials.” RAmwAay LaBor Act §1 Fifth. See 16 NMB 
ANN. REP. 22-3 (1950). 

In contrast, guards are excluded from regular unions under the Taft-Hartley 
Act. TArt-HARTLEY AcT §9(6) (3). And supervisors are regarded as repre- 
sentatives of the employer and do not come within the scope of the Act. Tarr- 
HARTLEY AcT §14(a). This is probably the more desirable policy. Since guards 
must protect employers’ rights, they should have no fraternal ties to other 
bevnaeng And supervisors are properly management representatives, not em- 
ployees. 

69 “TT]he Board has ruled on many occasions that representation disputes 
in any craft or class must be determined on a system-wide basis, and cannot be 
confined to the employees in any particular geographical area.” 16 NMB ANN. 
Rep. 22 (1950). 

To bolster its reluctance to permit any innovations in the field of “craft or 
class” designation, the Board calls out a parade-of-horribles argument. “To 
permit such divisions would give rise to more divisions and subdivisions. Once 
the bars are down, there is no logical stopping place and such a course would 
ultimately defeat real collective bargaining as contemplated by the law. On 
the other hand, stabilization of well recognized crafts or classes as they have 
been generally established on carriers under the act by the employees and 
managements after long years of negotiations will tend to stabilize collective 
bargaining relationships.” Ibid. 

70 Cf. note 64 supra. 

71 Cf. Tart-HarTtry Act §§7, 9(b). (Employees may choose craft unit, 
plant unit, employer unit, or no union at all.) 

For a clear and comprehensive discussion of how the National Labor Rela- 
tions Board, the Taft-Hartley Act arbiter of bargaining unit disputes, has 
dealt with craft unit problems to provide a maximum of free choice without a 
multiplicity of separate units, see Rathbun, The Taft-Hartley Act and Craft Unit 
Bargaining, 59 YALE L. J. 1023 (1950). 

72 RAILWAY LABOR AcT §2 Fourth. 

72 Td. at. §2 Ninth. 

The Board is authorized to take a secret ballot of employees or to use any 
other appropriate method. Jbid. While a check of authorizations given by the 
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election in which each employee is asked to vote for his choice among the 
several listed organizations.‘ But Mediation Board ballots list only the 
unions involved. Consequently, an employee desiring not to be represented 
by any union must either write in “no union” or refuse to vote.75 

Other aspects of representation proceedings under the Railway Labor 
Act are equally unsuited to a young and growing industry whose labor 
picture is so dynamic.‘ No means is provided whereby employees may 
petition to decertify a bargaining agent with which they are dissatisfied. 
Thus, once a union is entrenched as bargaining agent, the only way it may 
be dislodged is by certification of another union to take its place.77 And 
the Mediation Board will not hold a certification election more often than 
every two years.*® Moreover, while an employer clearly has an interest in 





individual employees is sometimes used, Board policy, generally speaking, is 
against this technique. “The presence of authorizations and counter authoriza- 
tions is no reliable indication of the true desires of employees for representation. 
It is only when the employee is given an opportunity to vote by secret ballot that 
his true desires are expressed ....” 16 NMB ANN. Rep. 19-20 (1950). 

74 Through fiscal 1949 the Board had handled 164 airline representation dis- 
putes. Of these, 46 were withdrawn, dismissed, or otherwise closed without 
certification. Of the disputes in which certification was made, 94 were deter- 
peer] by a vote and only 24 were resolved by a check of authorizations. KAHN 

Considerable question has arisen in the past as to how strong a vote a union 
must receive in order to attain certification. In the early days the Board required 
that a majority of those employees eligible to vote must vote for the union. But, 
pursuant to the decision in System Federation No. 40 v. Virginian Ry., 11 
F.Supp. 621 (E.D.Va. 1935), aff'd, 84 F.2d 641 (4th Cir. 1936) and 300 U.S. 515 
(1937), the Board changed its policy to require only that the union receive a 
majority of votes cast in an election in which a majority of eligible voters 
participate. This ruling was repeatedly challenged by those who asserted that 
any majority vote should be adequate. However, the Board’s policy was bolstered 
by.a 1947 opinion of the Attorney General. 40 Ops. ATT’y GEN. 541 (1947). This 
stated that, while the Board has the power to certify a representative which 
receives a majority vote even though less than a majority of eligible voters 
participate in the election, its practice of requiring majority participation is 
within its discretion. NATIONAL MEDIATION BOARD, FIFTEEN YEARS UNDER THE 
RAILWAY LABOR ACT, AMENDED, AND THE NATIONAL MEDIATION BoarpD 14-15 
(1950). A recent appeal by an airline union resulted in a court decision to the 
same effect. Radio Officers’ Union v. National Mediation Board, 181 F. 2d 801 
(D.C. Cir. 1950). 

75 Hearings before Subcommittee of Committee on Labor and Public Welfare 
on S.3295, 81st Cong., 2d. Sess. 222 (1950). 

It is noteworthy that, if there is lack of cooperation among the workers 
opposed to unionization, a small but active union minority can install a union 
as bargaining agent for the entire unit. Assume 26 percent of the workers are 
pro-union and 74 percent prefer no union. If 49 percent of the workers, all anti- 
union, stay away from the polls but all other workers vote, there will be majority 
participation. And the 26 percent of union supporters will outvote the partici- 
pating 25 percent of union opponents. 

“In dealing with this question as far as railroad employees are concerned, 
the issue as to whether a particular bargaining unit wants to be represented 
by a union at all is not usually important, since rail employees have been 
organized for many years. However, since air transportation is a young industry, 
with _— organization a relatively new thing, this issue is an important 
one.” Ibid. 

76 [L]abor agreement structures have not been standardized to the same 
degree as on the railroads.” 16 NMB ANN. Rep. 2 (1950). During the late 1940’s 
there were a particularly large number of representation disputes in the airlines. 
E. g., 42 in fiscal 1947, 46 in fiscal 1948. 18 NMB ANN. REP. 19 (1947); 14 NMB 
ANN. REP. 23 (1948). Activity has declined to some extent in the past year or 
two. E. g., 21 in fiscal 1950. 16 NMB ANN. Rep. 42 (1950). 

77 There is apparently no way in which employees can return to a union-free 
status. 

78“This policy derives from the law which imposes upon both carriers and 
employees the duty to exert every reasonable effort to make and maintain 
agreements. Obviously, this basic purpose of the law cannot be realized if the 
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having representation disputes among his employees quickly settled, he is 
not regarded as an “interested party” nor allowed to request a certification 
election.7® These policies inhibit the free choice so necessary in an industry 
where ideas are still changing as new developments take place.®® 

Probably none of these failings in representation procedure would be 
quite so serious if the proceedings were subject to judicial review. But it is 
now well established that the Mediation Board’s certification is the final 
word; its decisions are not appealable.*®! 

And the National Mediation Board itself is not happy with its repre- 
sentation responsibilities. Even on its face the Railway Labor Act appears 
somewhat to destroy the “model” dichotomy between matters of interest 
and matters of right °° by giving to the Board, a dispute-settling agency, 
the controversial function of settling representation quarrels. In practice, 
the Board has frequently observed that active involvement in such matters 
creates ill-will and detracts from its effect as a conciliator.8? It has there- 
fore adopted the unfortunate but easy expedient of reapplying past rulings, 
which, more often than not, were made for the railroads.*4 

The present structure of air unionization, a partial product of both 
Railway Labor Act provisions and National Mediation Board policies, seems 





representation issue is raised too frequently. In addition, representation elections 
and the organizing campaigns which necessarily precede them cause unsettled 
labor conditions and, in many cases, disturb employees substantially in the dis- 
charge of their duties.” 16 NMB ANN. REP. 21 (1950). 

79 Tf the Board conducts a hearing on the subject of the bargaining unit, it 
may allow the carrier to attend and testify. But this is purely discretionary. 
The carrier has no right to be present. See NATIONAL MEDIATION BOARD, FIFTEEN 
YEARS UNDER THE RAILWAY LABOR ACT, AMENDED, AND THE NATIONAL MEDIATION 
BoarD 28 (1950). 

80 The Taft-Hartley solution seems fairer. It allows thirty percent of the 
employees to present a request for decertification of a representative, allows 
elections every year, and gives employers the right to petition for a certification 
election. TAFT-HARTLEY AcT §9 (c). Moreover, the ballots used by the National 
Labor Relations Board, the Taft-Hartley administrative agency, contain a specific 
place where employees may vote for “no union.” See, e.g., Interlake Iron Corp., 
4 N.L.R.B. 55, 60 (1937). 

81 “Here . . . the intent seems plain—the dispute was to reach its last 
terminal point when the administrative finding was made. There was to be no 
dragging out of the controversy into other tribunals of law.” Switchmen’s 
Union v. National Mediation Board, 320 U.S. 297, 805 (1948). 

Certifications by the National Labor Relations Board are also non-reviewable. 
The only way they may be subjected to judicial scrutiny is if the employer 
refuses to deal with the designated representative and thereby embroils himself 
in an unfair labor practice proceeding which comes before the courts on appeal. 
See Atlanta Metallic Casket Co. v. United Paperworkers, 87 F.Supp. 718 
(N.D.Ga. 1949). Presumably, review of a National Mediation Board repre- 
sentation decision might likewise be had if a court of equity were asked to 
enforce a certificate of the Board. Switchmen’s Union v. National Mediation 
Board, 320 U.S. 297, 307 (1948). 

For a discussion of some of the inequities which result from the general 
non-reviewability of Board decisions, see Northrup & Dunne, Administrative 
Discretion, Judicial Review and Discriminatory Bargaining Units, 4 LAW. GUILD 
REv. 2 (1944). 

82 See note 42 supra. 

83 “The time consumed by the Board in disposing of these disputes, coupled 
with the ill-will engendered by them, as well as their bad effect on the morale 
of the service, has prompted the Board upon several occasions to urge that the 
parties involved in such disputes exert every effort to adjust them at home 
and among themselves instead of bringing them to the Board. Frankly, the 
Board does not consider that the purposes of the Railway Labor Act are best 
served by permitting these disputes to acquire sufficient magnitude to make it 
necessary to refer them to the Board for adjudication.” NATIONAL MEDIATION 
BoaRD, FIFTEEN YEARS UNDER THE RAILWAY LABOR ACT, AMENDED, AND THE 
NATIONAL MEDIATION BoARD 20 (1950). 

84 See, e.g., note 64 supra. 
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destined to solidify under the new union shop amendment. Until last year 
the Railway Labor Act prohibited all forms of union security.*® But in 
January, 1951, Congress passed an amendment which allows both the union 
shop and voluntary “check-off” of union dues.8* This amendment, coupled 
with the absence of decertification proceedings, makes it unlikely that present 
unions can be unseated. 


Unfair Labor Practices 


The dominant position of the present unions is further assured by the 
Railway Labor Act’s lack of any effective proscription of wnion unfair labor 
practices. While it does impose very real restrictions on employer activity,87 
the Act is practically silent concerning the obligations of unions.8® It 
provides only in general terms that employees must bargain collectively, 





85 “TJnion security” is the generic term used to describe such labor contract 
provisions as required union membership (the “closed shop” or “union shop”) 
and the automatic deduction from wages of union dues (the “check-off”). The 
Railway Labor Act, as amended in 1934, prohibited employers from deducting 
any dues or other contributions from wages and proscribed any sort of employee 
agreements to join or not to join any labor organization. RAILWAY LABOR ACT 
§2 Fourth, Fifth. While these prohibitions were designed primarily to eradicate 
company unions, they were worded in terms of “any labor organization” because 
of the prevailing opinion that any method of tying up men’s jobs with union 
membership inhibited freedom of choice. See statement of Joseph B. Eastman, 
Federal Coordinator of Transportation, Hearings before Committee on Interstate 
Commerce on S.3266, 73rd Cong., 2d Sess. 157 (1934). 

86 Pub. L. No. 914, 81st Cong., 2d Sess. (Jan. 10, 1951). The provisions of 
the new amendment make Railway Labor Act union security provisions essen- 
tially similar to those of the Taft-Hartley Act. Cf. TAFT-HARTLEY AcT §§8(a) 
(3), 302(c) (4) as modified by S. 1959, 82nd Cong., 1st Sess., which became law 
several months ago. Wall Street Journal, October 10, 1951, p. 2, col. 2. 

87In this regard the Railway Labor Act and the Taft-Hartley Act are 
quite similar. Both prohibit the employer from: interfering with employees’ 
freedom to join or organize a union; interfering with or contributing financial 
or other support to any labor organization; and influencing or coercing member- 
ship or non-membership in a labor organization in any way except that provided 
by authorized union shop clauses. Both also require that the employer bargain 
collectively with the duly authorized representatives of his employees. And 
under both acts any deduction from employee wages must be authorized in writ- 
ing. Compare RAILWAY LABOR AcT §2 as modified by Pub. L. No. 914, 81st Cong., 
2d Sess. (Jan. 10, 1951) with TAFT-HARTLEY AcT §§8(a), 302(c) (4). 

88In contrast, the Taft-Hartley Act provides a comprehensive list of union 
unfair labor practices. TAFT-HARTLEY ACT §8 (b). 

Under that act labor organizations are forbidden: 

(1) To restrain or coerce employees in their free exercise of the right to 
join or refrain from joining a union. Id. at §8 (b) (1) (A). 

2) To restrain or coerce an employer in the free choice of a representative 
for collective bargaining or the adjustment of grievances. Id. at §8(b) (1) (B). 

(3) To cause or attempt to cause an employer to discriminate against an 
employee in regard to any condition of employment in order to encourage or 
discourage membership in a labor organization. Jd. at §8(b) (2). 

(4) To cause or attempt to cause an employer to discriminate against an 
employee whose union membership has been denied or terminated on grounds 
other than his failure to pay required initiation fees and dues. Ibid. 

(5) To refuse to bargain collectively with an employer whose employees it 
represents. 7d. at §8(b) (3). 

(6) To engage in or induce engagement in any secondary boycott, jurisdic- 
tional dispute, or strike to induce an employer or self-employed person to join 
any employer or labor organization. Id. at §8(b) (4). 

(7) To strike to force recognition of a union as employees’ representative 
when another union has been properly certified or to force assignment of work 
to particular employees. Ibid. 

(8) To require of employees covered by a union shop agreement initiation 
fees which the NLRB finds excessive or discriminatory. Id. at §8(b) (5). 

(9) To cause or attempt to cause employers to pay “in the nature of an 
extraction” for services not performed or not to be performed. Id. at §8(b) (6). 




















JUDICIAL 477 
follow established dispute procedure, and not interfere with the employer’s 
choice of bargaining agent.®® 

Moreover, the sanctions provided in the Railway Labor Act are applic- 
able only to employers.®® And even against them the enforcement mech- 
anism is quite inefficient. The Act’s only remedy against an offending 
employer is a criminal penalty ®'—and a rather severe one at that.°? This 
will be imposed only after a full-fledged trial and a finding that the violation 
was “willful.” 98 As a matter of fact, the procedure is so cumbersome and 
entails such severe penalties that it has practically never been invoked.®* 
Where employees or their representatives have tried to induce carrier com- 
pliance with the Act’s collective bargaining provisions they have been 
forced to seek an injunction.®® 

While the Railway Labor Act provisions, like those of the Wagner Act, 
were probably appropriate in the days of struggling young unions, the 
present state of air unionization justifies the imposition of a code of em- 





For a brief and poignant discussion of the Taft-Hartley union unfair labor 
practices, see VAN ARKEL, AN ANALYSIS OF THE LABOR MANAGEMENT RELATIONS 
Act, 1947 41-60 (1947). 

89 RAILWAY LaBor Act §2. 

80 The Act’s penalty provision speaks of “[t]he willful failure or refusal of 
any carrier, its officers or agents to comply ....” Jd. at §2 Tenth. 

®1In contrast, the Taft-Hartley Act enforcement mechanism permits a 
complainant to apply to the National Labor Relations Board for a cease and 
desist order. The board may issue an order requiring any violator “to cease 
and desist from such unfair labor practice and to take such affirmative action 

. as will effectuate the policies of this subchapter... 

“The Board shall have power to petition any circuit court of appeals... for 
the enforcement of such an order...” TAFT-HARTLEY ACT §10 (c), (e). 

Investigation of unfair labor practice charges and the issuance and prose- 
cution of complaints is vested in the General Counsel of the Board. Id. at §3(d). 

92 Every violation “shall be a misdemeanor, and upon conviction thereof the 
carrier, officer or agent offending shall be subject to a fine of not less than $1000, 
nor more than $20,000, or imprisonment for not more than six months, or both 
fine and imprisonment, for each offense, and each day .. . shall constitute a 
—— _— RAILWAY LABOR AcT §2 Tenth. 

id. 

The aggrieved party must apply to a United States district attorney and 
induce him to institute and prosecute the action. Ibid. 

Even the draughtsmen of the provision realized that a “willful” violation 
would be very difficult to prove. See Hearings before Committee on Interstate 
Commerce on S.8266, 73rd Cong., 2d. Sess. 152 (1984). 

94 Some idea of the infrequency with which the procedure has been invoked 
may be had from a statement in the National Mediation Board’s annual report 
for fiscal 1941. “Another legal action involved for the first time the provisions 
of section 2, tenth, of the Railway Labor Act. In this case action was brought 
by the Brotherhood of Railroad Trainmen and the Federal grand jury returned 
an indictment charging the Toledo, Peoria and Western Railroad and two of its 
officers with interference in the organization of its employes in violation of the 
Railway Labor Act. The indictment was the result of 6 months of investigation 
by Department of Justice agents, and as heretofore stated is the first indictment 
of a carrier or its officers under the amendments to the Railway Labor Act of 
1934.” 7 NMB ANN. Rep. 9 (1941). 

There are no reported decisions in which the penalties of section 2, Tenth, 
have been applied. One case did mention, by way of dictum, that the penalties 
would apply to certain employer actions under discussion. Railway Employees’ 
Co-op. Ass’n v. Atlanta B. & C. R.R., 22 F.Supp. 510, 518 (Ga. 1938). (Injunction 
against carrier interference with employees’ free choice of bargaining agent 
denied. Though past employer practices were justification for invoking Railway 
Labor Act penalties, held there was no imminent danger of such acts in future.) 

95 While the Act makes no specific provision for this, it is apparently well- 
yee practice. Virginian Ry. v. System Federation No. 40, 300 U.S. 515 

1987). 

Theoretically, another method of inhibiting employer unfair labor practices 
is the Mediation Board’s power to see that representation elections are con- 
ducted without influence or coercion by the carrier. RaAmway LABor Act §2 Ninth. 
By this authority the Board could set aside any election influenced by employer 
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ployee unfair labor practices.°* Successful collective bargaining requires 
holding adversaries of equal power to the same rough standard of labor 
ethics.®7 


The Prevention of Disputes 


The heart of the Railway Labor Act is its elaborate program for the 
settlement of disputes over matters of interest.98 How well it facilitates 
expeditious disposal of these disputes is probably some indication of the 
Act’s value to the air industry. 

Once the initial conferences between the parties have broken down, the 
Railway Labor Act’s first line of offense is the ability of the National Medi- 
ation Board to conciliate.9® Since 1936 the Board has intervened in 273 
airline disputes.!°° The vast majority of these have led to apparently suc- 
cessful conclusions—mediation agreements, agreements to arbitrate, or 
withdrawals of one sort or another.!°! Analyzed statistically, mediation in 





unfair labor practices. But only two such elections have been voided during the 
Act’s administration. One of these was a recent case involving Chicago & 
Southern Air Lines. See Northrup, Unfair Labor Practice Prevention Under 
the Railway Labor Act, 3 IND. & LAB. REL. REV. 323, 333 (1950). 

96 The Taft-Hartley employee unfair labor practices constitute one system 
that might well be applied to the airlines. Of course, it is possible that their 
application would lead to new difficulties. It is well-accepted that the Taft- 
Hartley union unfair labor practice proscriptions have not proved a panacea for 
all labor ills and have even, in some instances, raised new problems. See, e.g., 
MILLIS & BROWN, FROM THE WAGNER ACT TO TAFT-HARTLEY 441-81 (1950). 
Probably most troublesome of the prohibitions has been the ban on secondary 
boycotts. Cf. International Brotherhood of Teamsters, 87 N.L.R.B. 502 (1949); 
International Brotherhood of Electrical Workers, 82 N.L.R.B. 1028 (1949). See 
Comment, The Impact of the Taft-Hartley Act on the Building and Construction 
Industry, 60 YALE L.J. 673 (1951). 

97 The demand for “equalization” of legislative provisions was one of the 
driving forces which led Congress to substitute the Taft-Hartley Act for the 
Wagner Act. MiLtiis & BROWN, FROM THE WAGNER ACT TO TAFT-HARTLEY 272 
(1950). 

98 Like all previous railroad labor legislation, the Railway Labor Act “was 
passed to secure the prompt and orderly settlement of disputes between carriers 
and their employees.” Atlantic Coast Line R.R. v. Pope, 119 F.2d 39 (1941). 

99 RAILWAY LaABoR AcT §5. 

“The mediatory services of the Board are only in order and forthcoming 
where direct negotiations between the parties, diligently and conscientiously 
conducted, have exhausted all possibility of effecting agreement between them. 
... From the time, however, that the Board takes jurisdiction, the negotiations 
proceed under its auspices and with the help of its representative.” NATIONAL 
MEDIATION BOARD, FIFTEEN YEARS UNDER THE RAILWAY LABOR ACT, AMENDED, 
AND THE NATIONAL MEDIATION BoArRD 10 (1950). 

“Experience under the act since its passage in 1926 has proven that agree- 
ments in mediation are the most satisfactory method of settling disputes of this 
nature [situations which threaten to interrupt interstate commerce]. An agree- 
ment reached in mediation is not made under any compulsion, and results from 
a voluntary meeting of the minds, which in turn implies that both sides have 
receded from their original positions at the start of the controversy. A successful 
mediator is often able to suggest compromises which may preserve the basic 
positions of the parties, and still result in an agreement being reached. A feeling 
of good will between the parties usually comes out of a voluntary agreement, 
and has a salutary effect on future negotiations.” Id. at 37-8. 

100 NMB ANN. REP. 53 (1950). The increased labor activity in the airlines 
in the post-war period is reflected in the fact that 233 of these cases have been 
handled in the past five years. Ibid; 15 NMB ANN. Rep. 37 (1949); 14 NMB 
ANN. REP. 36 (1948); 18 NMB ANN. Rep. 82 (1947); 12 NMB ANN. Rep. 33 
(1946). 

101 Of the 155 airline disputes which the Board mediated between 1937 and 
1948, 75 resulted in mediation agreements, 24 in agreements to arbitrate, and 32 
in withdrawals. For a detailed breakdown of the cases by “craft or class,” see 
KAHN A22-34. Even discounting the withdrawals, many of which may have left 
the quarrels unresolved, the figures show almost 65% success. 
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air labor disputes seems to have done a good job.!°* And the conciliation 
background of the Board and its mediators has probably had a salutary 
effect on air labor relations. When the Railway Labor Act was first imposed, 
collective bargaining was new in the air transport industry.1°? The pres- 
ence of experienced mediators no doubt facilitated understanding of the 
bargaining process and aided many settlements.!°* 

However, the Board’s effect on air mediation seems not altogether whole- 
some. Now that management and unions are more sophisticated, the value 
of having experienced mediators on hand may well have diminished. And 
the fact that parties to a dispute know they have a third person to call on 
for assistance leads them to rely on outside help instead of putting forth 
their own best efforts to agree.!°5 Moreover, the fact that most mediators 
have a big background of railroad experience 19° may lead to future troubles 
in the air industry. Railroads are plagued with the problem of paying for 
work not done while airlines, so far, are not.1°7 But the presence of medi- 
ators schooled in the railroad tradition makes it difficult for air carriers to 
resist employees’ feather-bedding demands.!°* To force airlines to adopt 
this practice would put a strong inhibition on technological improvement 1° 
and a severe financial burden on an industry that already loses money.!!° 





102 However, there is no way of telling how many disputes which were 
brought to an apparently successful conclusion by the Board later reappeared 
in a different guise. 

103 Cf, note 20 supra. 

104“On the railroads where collective bargaining has been in effect for 
many years and where the representation and agreement relationships have been 
more or less crystallized, the ‘knowhow’ and the application of the provisions of 
the Railway Labor Act are quite well understood and established... . 

“The airline industry now presents a somewhat different picture. This 
industry has experienced rapid expansion in the recent past and many problems 
have arisen as to the establishment of employer-employee relationships as pro- 
vided for in the Railway Labor Act. The Board has endeavored to counsel with 
the parties involved in disputes as to the procedural operations of the Railway 
Labor Act and the duties of the parties thereunder, and excellent progress has 
been made in this direction.” NATIONAL MEDIATION BOARD, FIFTEEN YEARS 
UNDER THE RAILWAY LABOR ACT, AMENDED, AND THE NATIONAL MEDIATION 
Boarp 12 (1950). 

105 The Board has on several occasions noted with censure the fact that it 
has been called in to mediate disputes which have not been thoroughly negotiated 
between the parties. See, e.g., Jd. at 11-12; 16 NMB ANN. REP. 34 (1950). 

106 Cf, note 66 supra. 

107 See MONROE, RAILROAD MEN AND WAGES 5-6 (1947); Hearings before 
Subcommittee of Committee on Labor and Public Welfare on S.8295, 81st Cong., 
2d. Sess. 224 (1950). 

108 “The airlines are concerned for fear their wage and rule agreements will 
gradually develop on the same pattern as the railroads. While the airlines can 
avoid this, of course, by holding fast and refusing to agree to any such conditions, 
they are faced in mediation by suggestions from Mediation Board mediators that 
the particular rule in controversy has long been established on the railroads. 
That has happened before and it will happen again. It is hard for airline nego- 
tiators to hold out against the pressure of the pattern of railroad settlements 
and practices fostered by the Railway Labor Act.” Ibid. 

A noteworthy example of the lamentable tendency to impose railroad logic 
on the airlines is the recent Civil Aeronautics Board ruling approving the ac- 
quisition of American Overseas Airlines by Pan American. In its orders approv- 
ing the route transfer, 1A CCH AVIATION LAW Rep. {{ 21,247, 21,272, 21,273 
(1950), the Board ordered that employees be compensated for any losses suffered 
(by termination of employment, reduction in salary, etc.) during a two-year 
period as a result of the acquisition. The ruling follows the well-established 
railroad practice. But this is no justification for applying it to an expanding, 
as opposed to a contracting, industry. See 64 Harv. L. RrEv. 664 (1951). 

109 The airline pilots are currently engaged in a campaign to have a mileage 
limit put on their work month. At the same time they seek increased hourly rates 
to assure the same take-home pay for flying fewer hours at increased speeds. 
In this way they hope to combat the technological unemployment which will 
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Arbitration, the next step prescribed if mediation fails, has been signifi- 
cantly more successful in the airlines than in the railroads if statistics tell 
the whole story. Out of the total of 140 rail and air arbitration settlements 
which have been reached under National Mediation Board supervision, al- 
most one-third have involved airlines.111_ And in approximately two-thirds 
of the airline cases in which the Board has proffered arbitration, both car- 
rier and union have accepted.112 

One explanation for the acceptance of arbitration in air disputes—at 
least by management—is the fact that carriers prefer to be “compelled” to 
grant a pay raise. Any requests for rate increases must be justified before 
the Civil Aeronautics Board.!1% Carriers evidently feel they will present a 
more convincing case if a wage raise is the result of an arbitration order 
and not a voluntary settlement. The fact that practically all air arbitration 
cases have involved the issue of wages is strong evidence of this.11* 

The emergency board is the culmination of the Railway Labor Act’s 
dispute-settling mechanism; its success should be some measure of the Act’s 
efficacy.115 The boards have been remarkably unsuccessful. There have 
between seven airline emergency boards appointed since enactment of Title 
II.116 None of the board’s recommendations has ever served as the basis of 





result from the use of new and faster planes. One of their arguments is that 
= engineers have a similar mileage limit. Aviation Week, Sept. 11, 1950, 
p. 46. 

Since reduced operating costs are the primary incentive to mechanical im- 
provements, such agreements would act as a strong deterrent to the introduction 
of new planes. Thus the consuming public would be denied more efficient trans- 
portation at lower cost. Cf. PATTERSON, SocIAL ASPECTS OF INDUSTRY 294 
(3d. ed. 1948). 

110 While most airlines today show income statements in the black, net 
earnings result only because the Government pays substantial subsidies. Inas- 
much as these subsidies have been combined with compensation for carrying the 
air mail in one lump sum payment, they cannot be measured. A recent Civil 
Aeronautics Board ruling will have the effect of separating air mail pay from 
subsidy after October 1, 1951. Wall Street Journal, October 2, 1951, p. 5, col. 1. 

The lack of financial stability of the airlines is well-established. Congress 
recently conducted a full-scale investigation “to learn why, in a period of un- 
precedented prosperity, the air-line industry is in such poor financial condition.” 
See Berge, Subsidies and Competition in Air Transport Policy, 18 J. Air LAw 
& Comm. 1 (1951). 

It is noteworthy that approximately one-half of airline operating expenses 
consist of labor costs. KAHN 401. 

111 Forty of the 140 arbitration cases have involved the airlines. See NMB 
ANN. REps. (1935-1950). 

112 See KAHN A23-34. 

118 Carriers must file all rates with the Board. Any interested party may 
then complain to that body that the rates are unjust, unreasonable or discrim- 
inatory. If the Board feels the complaint warrants further action, it will hold 
hearings and issue an order. The Board may also begin an investigation on its 
own initiative. See PUFFER, AIR TRANSPORTATION 380-8 (1941). 

114 See KAHN 380. 

115 Only the most difficult disputes persist to the emergency board stage. 
But the emergency board provision was enacted with this fact clearly in mind. 
The boards were designed to settle those quarrels which were too tough for the 
Act’s other techniques. See statement of Donald R. Richberg, counsel for the 
organized railway employees, Hearings before Committee on Interstate and 
Foreign Commerce on H.R. 7180, 69th Cong., 1st Sess. 18 (1926). 

116 (1) No. 86 was appointed May 7, 1946, to investigate a dispute between 
the Air Line Pilots Association and thirteen airlines over rates of pay for pilots 
flying the new DC-4 and Constellation planes. The pilots demanded an entirely 
new system of compensation. The airlines insisted on continuing to follow the 
system established by Decision 83. See note 5 supra. The board recommended 
a continuation of the method of Decision 83 but modified the pay scale to provide 
somewhat increased rates at higher speeds. See Northrup, Collective Bargaining 
by Airline Pilots, 61 Q. J. Econ. 533,554 (1947); KAHN 326-36. : 
(2) No. 38 was appointed July 3, 1946, to investigate a dispute between the 
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settlement of an air labor dispute. One board, by acting in unorthodox fash- 
ion as a mediator, was able to effect an agreement between the parties.127 
Another is still pending.117* In the rest of the cases, the boards’ recommen- 
dations were not accepted and the disputes were eventually resolved on 
some other basis.318 





International Association of Machinists and Northwest Airlines which grew out 
of disagreements over the terms of their first collective bargaining agreement. 
The board was appointed after the employees had gone on strike during con- 
ciliation efforts by a mediator from the National Mediation Board. The emer- 
gency board rejected many of the union demands. 

(3) No. 62 was appointed May 15, 1948, to investigate a dispute between 
both the Air Line Pilots Association and the International Association of 
Machinists and National Airlines. The pilots’ quarrel arose over one National 

pilot’s discharge. The IAM dispute stemmed from the inability of carrier and 
’ union to agree on the terms of a contract covering the clerical employees. The 
emergency board was not appointed until three months after the pilots went on 
strike. Its appointment was precipitated by an ALPA threat to shut down all 
airlines flying at all airfields served by National. The board commented on the 
intransigence of the carrier and recommended the reinstatement of strikers 
and further efforts to agree. The case is discussed in a Note, 16 J. Arm L. & 
Comm. 113 (1949) and KAHN 839-60. 

(4) No. 67 was appointed January 24, 1949, to investigate another dispute 
between the International Association of Machinists and Northwest Airlines. 
This concerned rates of pay. By acting as a mediator the board was able to 
bring the parties to an accord. 

(5) No. 90 was appointed July 12, 1950, to investigate a dispute between 
the Brotherhood of Railway Clerks and Braniff Airways over the terms of 
various working rules. The Brotherhood sought to base the rules on similar 
agreements in the railroad industry. The carrier asserted that they should be 
patterned after the provisions in the agreements it had with other labor organi- 
zations. The board saw merit in the position of both parties and made a number 
of specific recommendations. 

(6) No. 94 met early in 1951 to investigate a dispute between the Air Line 
Pilots Association and American Airlines. Worried over the prospect of 500-mile- 
per-hour jet transports in the not-too-distant future, the union is seeking again to 
force a revision of the standards of Decision 83. It wants to step up hourly pay 
and step down the flight mileage permitted. The result would be to maintain 
pilot employment and take-hcme pay despite equipment improvement and shorter 
working hours. The outcome of the controversy will undoubtedly have industry- 
wide repercussions. See notes, 109 supra and 118 infra. 

(7) The latest emergency board was appointed last December to investigate 
a dispute between the Transport Workers Union and Pan American World Air- 
ways. Wages are the primary issue. 

117 Emergency Board No. 67. See note 116 supra. 

1178 This the TWU-Pan American board, note 116 supra. No report had been 
issued at the time this article went to press. 

118 Board No. 86 was followed by a pilots’ strike on one airline and pro- 
tracted negotiations and arbitration. The pilots ended up with considerably 
more than the emergency board thought they should have. 

The recommendation of the second air emergency board (No. 38) were also 
rejected by the union; and subsequent negotiations resulted in its attaining 
somewhat more than the board had proposed. 

In the National dispute the recommendations of the board (No. 62) did 
help to settle disagreements with the IAM. But the carrier rejected the 
settlement proposed with the pilots’ union. A final accord was reached some 
four months later independently of both the National Mediation Board and the 
emergency board. 

The detailed suggestions of the recent Braniff emergency board (No. 90) 
were regarded by the company as ambiguous and incomplete. Subsequent nego- 
tiations between the carrier and the union resulted in a working agreement which 
averted a threatend strike and provided for future informal conferences to work 
out the details of the rules. 

Board No. 94, in the American-ALPA controversy, submitted its report on 
May 25, 1951. The dispute has still not been settled. While American was the 
airline nominally involved in the dispute, the controversy is in fact an industry- 
wide one. The fundamental principle in contention is whether or not “mileage 
increase determination” (the ALPA term—the airlines call it “mileage limita- 
tion”) should be imposed. The Board recommended that nothing be done at 
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Several reasons may be advanced for the boards’ lack of success in air 
disputes. Probably most important is the fact that the emergency board is 
predicated on the theory that public opinion will force acceptance of its rec- 
ommendations.!19 But public opinion rarely gets very aroused over airline 
labor quarrels. Moreover, during the last decade emergency boards have 
completely failed in all but a few major railroad disputes.12° The loss of 
prestige which the boards have thus suffered in the railroad industry has 
very likely lessened their effectiveness in air conflicts. And the tendency of 
rail carriers and unions to resort to emergency boards in order to avoid a 
binding arbitration has almost made a mockery of a procedure theoretically 
reserved for only the most serious disagreements.!21 

The over-all utility of a formalized dispute procedure such as the Railway 
Labor Act provides is doubtful.122 Most deleterious to stable industrial 
relations is the habit, developed by both management and labor, of going 
through established routines instead of making an honest and direct effort 
to agree.1*3 This proclivity is increased by the carriers’ desire to grant a 





this time to change the present mode of compensation, which is based on a 
modification of Decision 88. The ALPA was unsatisfied with this suggestion. 
On June 19, 1951, though mediation of the dispute was again in process, the 
ALPA ealled a strike against United Airlines. The strike lasted ten days and 
snarled up air transportation throughout the country. On June 29 the pilots 
returned to work under a temporary truce. The matter of mileage increase 
determination is still in controversy. 

See AVIATION WEEK, issues during July and August, 1951; KAHN 383; com- 
munications to the author; and references cited supra note 116. 

119 See note 48 supra. 

120 For an analysis of some of these recent railroad cases see Northrup, 
The Railway Labor Act and Railway Labor Disputes in Wartime, 36 AM. ECON. 
REv. 324 (1946). 

So serious have recent rail disputes become and so ineffective have been the 
emergency board recommendations that considerable legislative sentiment has 
developed in favor of imposing some form of compulsory arbitration on the rail- 
roads. A recent Senate bill to provide this went through lengthy hearings but 
never reached a vote. See Hearings before Subcommittee on Railway Labor Act 
Amendments of Committee on Labor and Public Welfare on S.3468, 81st Cong., 
2d. Sess. (1950). 

121 The Mediation Board has commented with disapproval on this practice. 
See 16 NMB ANN. Rep. 34-5 (1950). 

122 Unfortunately, the Taft-Hartley Act offers no solution in this area 
either; its emergency dispute procedure was largely modeled on that of the 
Railway Labor Act. Under its provisions the President may appoint a board of 
inquiry to investigate any threatened or actual strike which he feels imperils 
the national health or safety. And he may direct the Attorney General to get an 
injunction against the strike for a limited period. TAFrT-HARTLEY AcT §§206-10. 
Thus, as in the Railway Labor Act emergency board provisions, reliance is placed 
on fact-finding and “cooling-off” periods. Most commentators have asserted that 
these “cooling-off” periods more often serve as “heating up” periods. See, e.g., 
MILLER, AMERICAN LABOR AND THE GOVERNMENT 416 (1948); 1 Feb. MED. & 
CoNCIL. SERV., ANN. REP. 56 (1949). 

Probably the best thing that can be said for the Taft-Hartley emergency 
procedure is that it has not been invoked with anything like the frequency of its 
Railway Labor Act counterpart. For a discussion of the application of the 
procedure during the first three and one-half years of the Act’s operation, see 
Developments in the Law—the Taft-Hartley Act, 64 Harv. L. Rev. 781, 848-51 
(1951). 

123 Senator Morse of Oregon commented on this practice in a question ad- 
dressed to Mr. D. B. Robertson, president of the Brotherhood of Locomotive 
Firemen and Enginemen. “Do you agree with me that if the parties can deter- 
mine in advance, from a procedure that is set up for the settlement of a labor 
dispute by the Government, whether it is to their advantage to follow Govern- 
ment intervention, that the party that finds it to his advantage to follow Gov- 
ernment intervention is likely to sit back and let the case run its course in the 
Government intervention rather than try to settle the case himself in good faith 
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wage increase only under compulsion. An incidental result is that many 
disputes are aggravated when breaches in prescribed formalities occur.1*4 
Were the parties to expend their efforts in straightforward collective bar- 
gaining, satisfactory settlements would more likely result.1*5 

In its effect on resolving disagreements over matters of right, the 
Railway Labor Act has little more to commend it than it has in the area 
of discord over questions of interest. At least one major airline labor 
dispute grew out of the inability of an adjustment board to settle a griev- 
ance complaint.!2 And without a deadlock-breaking mechanism, the boards 
give a delusive appearance of finality to the grievance procedure. While 
the members are nominally given a free hand in decision-making, their 
fundamental allegiance tends to assert itself in any major dispute. Though 
the boards are the terminus of contract-interpretation disputes, their four 
bipartite members thus tend to split on major issues, thereby settling 
nothing.!27 

Only a conclusive grievance-adjudication process can prevent little quar- 
rels from growing into big ones. The merit of conclusive arbitration of 
such questions is evidenced by its widespread adoption by industry gen- 
erally. Over eighty per cent of all existing labor contracts provide for the 
compulsory arbitration of grievances.!*8 The recent tendency in the airlines 
to provide for a fifth, neutral member in case of deadlock is therefore a 
happy one. Such a provision makes the adjustment board an effective and 
binding method of arbitrating grievance disputes.!2° 


An Evaluation of Title II 


While the number of actual work stoppages in air transportation has 
not been alarming, this is probably true in spite of the Railway Labor Act, 
not because of it.43° A few of the Act’s provisions have unquestionably 





collective bargaining with his adversary?” Mr. Robertson agreed. Hearings 
before Subcommittee on Railway Labor Act Amendments of Committee on Labor 
and Public Welfare on S.3463, 81st Cong., 2d Sess. 353 (1950). 

124 The National Airlines strike, for example, was complicated by a disagree- 
ment as to whether the IAM had waited the required thirty days after failure of 
mediation before calling its strike. The conflict was based on two different inter- 
pretations of the statutory words describing the proper procedure. RAILWAY 
LABOR AcT §5 First. See Note, 16 J. Air L. & Comm. 113, 118-20 (1949). 

125 See, e.g., statement of William Green, president of the American Federa- 
tion of Labor, that “[b]y the enactment of more laws and more procedural regu- 
lation governing the adjustment of the disputes the area of disputes tends to 
become exaggerated and dramatized and the difficulty in reaching an agreement 
enhanced. The so-called ‘fact finding’ procedure and its many varieties and 
forms hinder rather than help the promotion of industrial peace.” Hearings 
before Subcommittee of Committee on Labor on General Labor Conditions, 79th 
Cong., 2d Sess. 92 (1946). 

126 The dispute between National and the ALPA grew out of an adjustment 
board deadlock as to the propriety of a pilot discharge. See Note, 16 J. or AIR 
L. & Comm. 118 (1949). 

127 See KAHN 396-7. 

128 See 70 Mo. Las. Rev. 160 (U.S. Bu. Lab. Statis. 1950). 

129 One of the main objections to the use of a board of impartial arbitrators 
is that they often make unworkable proposals. The fact that the regular 
members of the adjustment boards are persons thoroughly familiar with the 
practical operations of the airline makes it more likely that sensible solutions 
to problems will result. Thus the system board, with provision for a neutral in 
case of deadlock, is an instrument capable of realistic as well as decisive action. 
2 Taylor, The Voluntary Arbitration of Labor Disputes, 49 Micu. L. REv. 787, 
797 (1951). 

130 While certainly the number of actual work stoppages is one indication 
of how well an act serves its purpose, it is by no means the sole criterion. The 
mere absence of strikes or lockouts does not prove that everyone is happy. And 
the fact that there were few strikes in the past does not guarantee that the same 
condition will prevail in the future. 
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helped settle air labor disputes. By providing some sort of framework 
around which collective bargaining in the airlines could grow, the Act served 
a useful purpose. Its enunciated aims stated an attractive ideal toward 
which labor and management could strive. The conciliation experience of 
the National Mediation Board probably facilitated acceptance of collective 
bargaining. And a very real number of disputes have been settled under the 
Act’s provisions for arbitrating questions of interest. 

But, in most respects, the Act’s contribution to wholesome industrial 
relations has been either negligible or negative. Several of its features 
inhibit speedy and effective settlement of airline disputes. The Mediation 
Board is bothered by numerous auxiliary functions. Its mediators are 
steeped in railroad traditions. And, while the value of any formalized 
dispute procedure is an open question,!*! one of the Act’s most publicized 
innovations, the emergency board, has been a notorious flop. 

The recent turbulent labor history of the railroads has helped destroy 
what little prestige the Act’s formalisms may once have had. It can hardly 
be expected that a procedure which has failed in the industry for which it 
was tailor-made can be very effective in other industries. 

But the inability of the Railway Labor Act to settle disputes is not its 
most serious defect. Based on an outmoded labor philosophy, the Act 
imposes excessive restrictions on individual workers and an unequal bar- 
gaining position on management. Unions today are powerful national 
organizations—very often more than a match for their employer-adversar- 
ies. But the Railway Labor Act is the product of an era of management- 
dominated company organizations, when government policy was to nurture 
national unions in order to equalize bargaining power. In a day of rela- 
tively equal adversaries some system of proscribing unfair practices of both 
unions and management is more realistic and fair. 

And individual freedom of expression of both employer and employee 
deserves better protection than the Railway Labor Act affords. The em- 
ployer’s right of free speech should be preserved.!32 The right of employees 
not to join any union 133 or to act to decertify an unsatisfactory bargaining 
agent 184 should be recognized. And employees should be given wide dis- 
cretion in their choice of the appropriate bargaining unit.1°5 The Railway 
Labor Act is deficient in all these aspects. Moreover, its provisions for 
determining employee representatives are carried out by an agency which 
regards that function as bothersome and therefore tries to minimize it. 

What few desirable features the Railway Labor Act does provide might 
easily be had without, at the same time, incurring the Act’s disadvantages. 
Arbitration of questions of interest, which has been moderately successful 
in air disputes, has been used in a number of other industries outside 
Railway Labor Act jurisdiction. In some of these it is even the standard 
procedure.'® And arbitration of grievances, a very desirable practice, is 
not peculiar to the Railway Labor Act. The vast majority of collective 
bargaining agreements contain such a provision. Finally, several agencies 





181 Cf, notes 123 and 125 supra; Taylor, The Voluntary Arbitration of Labor 
Disputes, 49 MicH. L. REv. 787, 803 (1951). 


132 Cf, TaFT-HARTLEY ACT §8(c). 

183 The Taft-Hartley Act specifically recognizes this right. It is subject, of 
course, to the provisions of any valid union shop agreement. Id. at §7. 

184 Cf, Id. at §9 (c) (1) (A). 

185 Cf. note 71 supra. 

186 This is true, for example, in the full-fashioned hosiery and printing 
industries. Cf. KENNEDY, EFFECTIVE LABOR ARBITRATION: THE IMPARTIAL CHAIR- 
MANSHIP OF THE FULL-FASHIONED HOSIERY INDUSTRY (1948); 5 L.A. 16 (1946). 
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provide expert mediators who are not handicapped by auxiliary duties or a 
background of experience in a unique industry.!37 


Conclusion 


Clearly, many of the Railway Labor Act features which are detrimental 
to healthy collective bargaining in the airlines are equally inappropriate 
for the railroads. And the desirability of any specialized labor legislation 
is dubious. But individual legislative treatment of the railroads is so estab- 
lished a precedent that realism compels its acceptance. Even in the fields of 
social security and corporate reorganization, the rail industry has received 
the special attention of Congress.138 Moreover, the major railroad unions, 
a dominant political influence, are strongly in favor of their specialized 
treatment.1%9 

The airlines, however, suffer far more than the railroads under the 
inequities of the Railway Labor Act. For they are compelled to operate 
under a special law designed for a completely different industry. The statute 
in its present form was largely drafted by the national rail unions. Its 
administration is characterized by an orientation toward the peculiar prob- 
lems of the railroad industry. And this is only to be expected, since airline 
employees constitute barely six per cent of the workers under the Act’s 
jurisdiction. In a set-up historically and numerically so dominated by 
railroad interests, airline labor policy is in the position of “fa very small 
tail being wagged by a very large dog.” 14° 

Perhaps the solution to air labor problems is the formulation of a special 
labor law for the airlines incorporating the best features of all existing 
legislation and geared to the peculiar characteristics of the industry.1*! 
But such a proposal is patently unrealistic. The airlines are neither so 
different nor so important as to merit special labor treatment. It seems 
doubtful whether any industry is. 

Perhaps inclusion of the airlines under the Taft-Hartley Act is the 
best alternative. For the policies and provisions of that act better ensure 
both individual freedom and equal bargaining power.142 And, most impor- 
tant, it was not designed and is not administered under the influence of a 
particular industry. 





137 F..g., the Federal Mediation and Conciliation Service set up under the 
Taft-Hartley Act. Tarr-HarTLEY Act §202. 

138 See, e.g., Bankruptcy Act §77, 30 Stat. 545 (1898), as amended, 11 U.S.C. 
§205 (1946); Railroad Retirement Act, 45 U.S.C. c. 9 (1946); Railroad Unem- 
ployment Insurance Act, 45 U.S.C. c. 11 (1946); Federal Employers’ Liability 
Act, 45 U.S.C. c. 2 (1946). 

189 The rail unions themselves have probably been the most active proponent 
of specialized railroad legislation. For a brief account of some of their activities 
and accomplishments, see Northrup, /ndustrial Relations on the Railroads, in 
LABOR IN POSTWAR AMERICA 449, 454-7 (Warne ed. 1949); Wolf, Railroads, in 
mas) COLLECTIVE BARGAINING WorKS 318, 364-73 (Twentieth Century Fund ed. 
1945). 

140 Statement of Robert Ramspeck, executive vice president, Air Transport 
Association of America, Hearings before Subcommittee of Committee on Labor 
and Public Welfare on S.8295, 81st Cong., 2d Sess. 218 (1950). 

141 Any change of the labor law governing the airlines would necessitate 
minor amendment to the Civil Aeronautics Act. 52 Stat. 977 (1938), 49 U.S.C. 
§401 (1946). Section 401(1) (4) of this Act requires air carrier compliance with 
the Railway Labor Act as a condition of holding certificates of public convenience 
and necessity. 

142 See, e.g., notes 71, 80 and 88 supra. 
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But, while the Taft-Hartley Act looks good on paper, it has raised scores 
of new problems in interpretation and application.142 Indiscriminate 
prescription of the Act therefore seems inadvisable. Its imposition on the 
airline industry might, while removing Railway Labor Act inequities, 
introduce a myriad of unforeseen difficulties. 

To determine what the best solution may be, immediate legislative 
examination of the problem seems imperative. The airlines should not suffer 
under an outmoded labor act whose operation is dominated by a rival in- 
dustry. Nothing but inertia justifies the continued application of the 
Railway Labor Act to air transportation. 


JAMES B. FRANKEL* 





DIGEST OF RECENT CASES 


RAILWAY LABOR ACT — NATIONAL MEDIATION BOARD 
JURISDICTION 
Air Line Dispatchers’ Association v. National Mediation Board, 
189 F. 2d 685 (D.C. Cir. May 17, 1951) 

The Air Line Dispatchers’ Association, a labor organization filed with the 
National Mediation Board under the Railway Labor Act an application for 
an investigation of an alleged representation dispute among the flight dis- 
patchers of Pan-American-Grace Airways, Inc. The airline company oper- 
ates and the dispatchers are employed solely outside the continental limits 
of the United States. The Board ruled that it had no jurisdiction and dis- 
missed the application. The association then sought review of the Board’s 
action in the district court. The court dismissed, ruling that the Board’s 
decision was not subject to judicial review. 

The circuit court held that judicial review of the Board’s action was 
permitted under the Administrative Procedure Act where no Federal statute 
expressly precludes such review. However, the circuit court held that the 
Board’s action in dismissing the complaint was correct because the scope of 
the Railway Labor Act, in its application to air transport, could not be ex- 
tended beyond the limits of railway coverage which is limited to common 
carriers engaged in interstate and foreign transportation but only insofar 
as such transportation takes place within the United States. 


CONTRACTS — CAB JURISDICTION 
Lichten v. Eastern Airlines, 189 F. 2d 939 (2nd Cir. 1951) 

Where an air carrier’s tariff contained a provision exempting it from 
liability for any loss or damage to baggage regardless of negligence, it was 
held that this provision was valid, unless expressly disapproved of by the 
CAB; that the plaintiff was unable to recover the value of jewelry lost while 
she was a passenger on one of the air carrier’s planes; and that the only 
remedy would be before the CAB which has exclusive primary jurisdiction 
over all matters regarding air carriers’ tariffs. 


PRIVATE AIRPORT — NUISANCE 


Anderson Et. Al. v. Sauza Et. Al., Cal. 232 P. (2d) 274, June 1, 1951 
The lower court had found that the operation of a private airport was a 
nuisance to adjacent property owners by reason of the noise and low flights 





143 See, e.g., MILLIS & BROWN, FROM THE WAGNER ACT TO TAFT-HARTLEY 
(1950). In the course of an analysis of the history and operation of the Taft- 
Hartley Act the authors bring out numerous instances in which the Act has led 
to knotty problems. 

* Member of the third year class and Assistant in Instruction, Yale Law 
School; Case Editor, YALE LAW JOURNAL; U.S. Naval Academy, B.S., 1945. 
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of the airplanes and had decreed a permanent injunction completely forbid- 
dig the operation of the airport. The Appellate Court reversed, holding that 
an airport is not a nuisance per se and it had not been shown that the im- 
position of appropriate rules and limitations would still not make it possible 
for the airport to be operated in a normal and useful manner. 


ANTI-TRUST — CAB — COMPETITIVE PRACTICES 

S.S.W. v. Air Transport Association, July 12 — F. 2nd. — (D.C. Cir. 1951) 

An irregular air carrier brought suit under anti-trust laws against cer- 
tain regularly certified air-carriers charging that the regular air carriers 
monopolized air commerce and suppressed competition. The district court 
had dismissed the action on the ground that the CAB had exclusive juris- 
diction over competitive practices and therefore over alleged violations. 
The circuit court held that although the CAB does have primary jurisdiction 
to determine violations of competitive practices, the Board has no authority 
to award damages. Therefore the case should not have been dismissed for 
lack of court jurisdiction but should be held pending the Board’s determi- 
nation of the lawfulness of the practices of the regular air carriers under 
the terms of the Civil Aeronautics Act. The District Court can then deter- 
mine the damages for violation of anti-trust laws. 


FEDERAL TORT CLAIMS ACT — JET TRESPASS 
Gaidys Et. Al v. United States — F. Supp. — D.C. Colo. (1951) 

Where property was damaged and personal injuries were incurred as a 
result of the crash of an Air Force jet fighter plane, damages could not be 
collected on a claim based on or general allegation of negligence. Under 
the Federal Tort Claim Act, however, action may be permitted for a “wrong- 
ful act” and includes a wrong by trespass. The court held that the flight and 
crash of the plane did constitute trespass, and furthermore, that the taking 
off of a jet plane over a residential area in the present stage of jet aviation 
development is an extra hazardous activity. 


INTERVENORS — JUDICIAL REVIEW 
Western Air Lines Inc. v. Civil Aeronautics Board — 

F. 2nd. — (9th Cir. 1951) 

A party to a proceeding before the CAB is also entitled to be a party 
to and to intervene in a judicial review of the Board’s proceedings. How- 
ever, there is no rule of procedure that necessarily entitles persons who are 
permitted to intervene in Board meetings to be recognized as a party to a 
judicial review of such proceedings. In addition, intervenors are not entit- 
led to petition for judicial review. 


MANUFACTURERS’ LIABILITY — OPERATORS’ LIABILITY 


De Vito v. United Air Lines — 98 F. Supp. 88 (E.D. N.Y. 1951) 

The Douglas Aircraft Company and United Airlines were held equally 
liable for the death of a passenger in an airplane crash. The fact that 
hazardous carbon dioxide concentration in the cockpit, which caused the 
pilots to lose control of the plane resulted from negligence by the manu- 
facturer, was held not to lessen the duty the air carrier owed to its passen- 
gers to use the greatest care in operation of its planes. However, Douglas 
was also held liable on the ground that its instructions to the pilots as to 
emergency procedures were inadequate and the tests made with respect to 
changes in the airplane design were improper. 


TAXATION — GASOLINE SALES TAX 


Chicago and Southern Air Lines Inc. v. Evans, Tenn, 240 S.W. 2d 249 (1951) 
The state legislature passed an act exempting aviation gasoline from 
taxation with the intent of relieving aviation gasoline dealers of the burden 
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of paying seven cents privilege tax to maintain state highways. However, 
a later act subjecting aviation gasoline to the two per cent sales tax was 
valid. The court ruled that the first act could be properly amended by im- 
plication of another act and that it was not the legislative intent to exempt 
aviation gasoline from all future taxation. 


ANTI-TRUST — CIVIL AERONAUTICS ACT 

Slick Airways Inc. v. American Airlines, Inc. — 

F. Supp. — (D.C. N.J. 1951) 

An air carrier alleging violations of anti-trust laws by certain air freight 
carriers and seeking treble damages and injunctive relief is entitled to im- 
mediate relief in the courts. A conspiracy to drive a competitor out of busi- 
ness is not the type of agreement encompassed within the Civil Aeronautics 
Act and is not subject to the primary jurisdiction of the CAB for approval 
or disapproval or for consideration of immunity from anti-trust laws. It 
is not necessary for the air carrier first to prove before the Board a con- 
spiracy to restrain trade before seeking treble damage relief in the courts. 
The Civil Aeornautics Act provides no remedy in damages for wrongs 
equivalent to violations of anti-trust laws and it was not the intent of the 
Civil Aeronautics Act to leave a party completely without remedy in dam- 
ages. 


CONTRACT AIR CARRIER—LIABILITY FOR BREACH OF CONTRACT 
Phalanx Air Freight, Inc. V. National Skyway Freight Corporation 
— Cal. — 232 P 2d 510, (June 15, 1951) 


Defendant, authorized to operate only as a contract carrier entered into 
a contract by which plaintiff, a regular air carrier, would arrange with in- 
dividual shippers for a shipment by air of less than plane-load lots and after 
combining such individual shipments into plane-load lots forwarded them 
by defendant’s planes. In an action for breach of this contract the court 
held that a provision for termination after notice for a fixed period does 
not render the contract illusory. The court also found that the contract 
which contains a provision for monthly re-negotiation of rate and volume 
quantities does not become unenforceable on failure to re-negotiate since 
only one contract was entered into by the parties, not a series of month 
to month contracts. 


AIR TRANSPORTATION CONTRACT—INTERRUPTION OF JOURNEY 
Hohensee V. Colonial Airlines, Inc. 
— Pa. Ct. of Common Pleas, (October 2, 1950) 


The journey of an air carrier passenger was interrupted when a con- 
necting carrier refused to permit him to board a plane since his seat had 
been erroneously sold to another person. The passenger brought suit to 
recover business loss resulting from the delay. The court found that the 
transportation contracts made with the initial carrier and the connecting 
carrier were separate; therefore, the action could not be brought on the 
basis of negligent performance of a through transportation contract. The 
action must be brought against the connecting carrier for non-performance 
of a contract. 


DEATH OF PILOT IN AIRPLANE COLLISION — COVERAGE 
OF AVIATION LIABILITY POLICY 
Petro Et Al V. Ohio Casualty Insurance Co. 
95 F. Supp 59 (S.D. Cal. January 8, 1951) 
Damages may be collected for the death of a pilot who was killed in 
an airplane collision caused by the negligence of the other pilot where the 
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plane of the negligent pilot was covered by an aviation liability policy. The 
court found that the negligent pilot was a private certified pilot within the 
meaning of the terms of the liability policy, although the plane was fur- 
nished to him pursuant to a contract with the Veteran’s Administration. 


PILOT’S DEATH OVER THE HIGH SEAS — JURISDICTION 
OF ADMIRALTY COURT 
Lacey V. E. W. Wiggins Airways, Inc. 
95 F. Supp. 916 (D.C. Mass. January 5, 1951) 

The Death on the High Seas Act, which confers right of action for 
wrongful death occurring on the high seas at any point beyond a marine 
league from the shore of any state, is applicable to the death of an airplane 
pilot, who was killed when his plane went down in Massachusetts Bay. Al- 
though the wrongful act, the alleged negligent inspection of the plane which 
resulted in the accident occurred on land, the court found that the wrongful 
act was consummated over the high seas and, therefore, the action comes 
under the jurisdiction of the admiralty court. 


WRONGFUL DEATH ACTIONS — STATE STATUTE EXCLUDING 
FOREIGN WRONGFUL DEATH ACTIONS 
First National Bank of Chicago V. United Airlines, Inc. 
190 F. 2d 493 (7th Cir. July 5, 1951) 

A wrongful death action, which was brought in Illinois courts to recover 
damages for the death of a passenger on an air carrier which crashed in 
Utah, was dismissed for lack of jurisdiction. On appeal, the court found 
that the Illinois statute, which excludes all foreign death actions capable 
of being prosecuted to judgment in the courts of the state where death 
occurred, is valid legislation. 


PILOT’S CONTRACT OF EMPLOYMENT — ADJUSTMENT IN PAY 
FOR FLYING HEAVIER AIRCRAFT —RETROACTIVE PAY DISPUTE 
Western Airlines, Inc. V. Hollenbeck 
— Colo. — 235 P. 2d 792 (August 6, 1951) 

A dispute over the amount of retroactive pay due an air carrier pilot 
for flying aircraft heavier than those in use by the carrier at the time of 
his employment was settled in favor of the pilot. The court found that a 
contract negotiated by Airline Pilot’s Association takes precedent over an 
earlier recommendation by a presidential Emergency Board as to rates of 
pay. Furthermore, a bulletin posted by the carrier relating to retroactive 
pay and signed by the pilots does not have the effect of revoking or super- 
seding the pilots’ contract of employment; and acceptance by the pilot of 
a check for retroactive pay according to rates recommended by the Emer- 
gency Board does not mean that the pilot is accepting it in full payment of 
his rights and claims. 


AIRPLANE CRASH AT COUNTY AIRPORT — NEGLIGENCE 
— LIABILITY OF COUNTY 
Miller Et Al V. County of Contra Costa 
— Cal. — 235 P 2d 76 (August 27, 1951) 

A county is liable for damages for injuries sustained by a pilot and for 
damages to a plane resulting from an accident at the county airport where 
the accident was caused by an obstruction on the runway which had not 
been called to the attention of the pilot. The court also found that the negli- 
gence of the owner of the plane in failing to warn the pilot of the obstruction 
was not a proximate cause of the accident since knowledge of the obstruc- 
tion would not have caused the pilot to act differently in an emergency 
situation. 














BOOK REVIEW 


FEDERAL CONTROL OF ENTRY INTO AIR TRANSPORTATION, 
by Lucile Sheppard Keyes, Harvard University Press, Cambridge 38, 
Mass., 1951; 392 pp.; $6. 


HE author of this book is familiar to the readers of the JOURNAL 

for her recent article in the Spring 1951 Issue, “Passenger Fare Policies 
of the Civil Aeronautics Board” and an earlier article in the Summer 1949 
Issue entitled “National Policy Toward Commercial Aviation, Some Basic 
Problems.” 

The book was originally prepared as the author’s doctoral dissertation 
at Radcliffe College but its publication should rightfully contribute to serious 
economic thinking about the financial position of U.S. airlines. It is an 
economic analysis of Federal control of entry into the air transportation 
business under the Civil Aeronautics Act of 1938 in terms of its effect on 
the economic functioning of the affected markets. 

Part I of the book lays the theoretical groundwork for this analysis in 
terms of economic performance. In order to explain why the analysis is not 
undertaken in terms of traditional market categories (e.g., monopoly, pure 
competition, etc.), and of the criteria for policy that have been developed 
on the basis of these categories, and also to clarify the nature and origins 
of the concepts and criteria that are developed by the author, relevant 
progress in economic theory beginning with Chamberlin’s Theory of Monopo- 
listic Competition is briefly reviewed. The inadequacy of traditional market 
categories based on the industry concept for the analysis of markets as they 
exist in fact is brought out, and an “optimum concept” not based on these 
categories is developed by the author. Triffin’s Monopolistic Competition 
and General Equilibrium Theory is drawn upon for definitions of such con- 
cepts as entry, competitive relations, and aggressiveness independent of the 
idea of the a priori group. In addition, the multi-dimensional character of 
profit-maximization, as developed by Chamberlin and Triffin, is shown to be 
significant for public policy. 

Part II describes the regulation of entry under the Civil Aeronautics 
Act. The main features of the Act itself, subsidization policy, the rejection 
of competitive bidding in favor of choice of carrier by a quasi-judicial 
process, the subjection of air transportation to a regulatory regime similar 
to that already provided by the Interstate Commerce Act for other types of 
carrier, and the extension of the certification requirement to cover all inter- 
state air-transport routes, including nonmail as well as mail-carrying serv- 
ices, are all discussed in their historical context as a basis for the evaluation 
of regulatory policy in terms of Congressional intent. 

The discussion includes not only the treatment of “newcomers” to the 
field, but the certification of parallel services and the definition of the sphere 
of entry control as it has been developed in the history of general operating 
exemptions under the Act. Because the control of entry is merely one aspect 
of the general problem vf control of competitive relations, the alteration 
of existing competitive relations—including exit of competitors—by such 
means as mergers, alterations of physical characteristics of the service, and 
agreements is also discussed. The specific content of the “optimum concept” 
developed in Part I in a subsidized market is described. In connection with 
the regulation of inter-carrier agreements, it is shown that one significant 
aspect of regulation has been the control of the extent of profit by allowing 
certain avenues of individual competitive effort to be ruled out by agreement 
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and requiring that others be left open. The impact of regulation on the 
aggressiveness of price-output is also considered. 


Part III summarizes the regulatory policy considered in Part II and 
evaluates it in terms of its implications for economic performance and of 
its conformity with the intent of Congress. This policy is found by the 
author to be entirely in accord with that intent as revealed in the record. 
However, she concludes that regulation of this type represents an obstacle 
to the attainment of optimum economic performance, mainly through its 
basic tendency to protect the revenues of existing air carriers and its pro- 
motion of non-aggressiveness as a result of its inevitable bias against “new- 
comers.” Mrs. Keyes points out that the Government as subsidizer has been 
adversely affected by this regulatory policy, even though the policy of 
protection may result in the extinction of the Government’s obligation to 
support the air carriers (under the “need-rate” policy of subsidization). 


On the all-important policy of subsidization, Mrs, Keyes is well qualified 
to write the chapter included in the book. During the recent Senate hear- 
ings on S.436 she testified before the Senate Committee on Interstate and 
Foreign Commerce. Not only does she criticize the existing situation but 
she makes positive proposals for improving it. She concludes that a mail 
rate based on financial “need” conflicts with the achievement of a rational 
subsidy policy and recommends its abandonment. She points out that the 
“need rate” program, although in fact it has not dictated the precise eco- 
nomic policy followed by the Board, itself would have represented an obstacle 
to the achievement of the best economic results at the approved rate of 
subsidy. Mrs. Keyes recommends that, assuming the “need rate” program 
can be abandoned, the protective aspects of regulation should also be abol- 
ished. Possible regulatory programs for the future are considered. 

This volume is a much-needed commentary which should be studied by all 
those seeking to understand the intent and administration of the Civil Aero- 
nautics Act in terms of its economic effect. 


In conclusion, specific attention is called to Chapter VII, “Summary and 
Evaluation of Regulatory Policy.” This chapter might well be read by the 
lawyer who would like an insight into the economic consequences of the legal 
controls of the Civil Aeronautics Act. 


E. C. S. 
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